
T
he purpose of a physician relationship review 
is to ensure all arrangements are legally 
compliant—primarily with the Stark Law and the 
Anti-Kickback Statute. To conduct a review, you 

must account for all arrangements and then match physician 
payments to a corresponding contract and supporting 
documentation. Payments that cannot be matched 
potentially raise issues under relevant laws or regulations 
and should be flagged for closer review.

When your audit uncovers possibly deficient physician 
arrangements, you should work with the compliance 
department and legal counsel to determine whether there is 
a violation. If a violation is discovered it will need to be fixed 
and disclosed to the appropriate enforcement authority.

The Stark Law
The Stark Law generally prohibits physicians and immediate 
family members who have a direct or indirect interest in 
an entity from referring Medicare patients to that entity for 
designated health services. Laboratory or imaging services 
and inpatient and outpatient hospital services are examples 
of these services, unless one of many exceptions applies.

The Stark Law exceptions include personal services, 
equipment and space leases and employment, with each 
exception having specific requirements that must be met.

For example, if a physician provides medical director services 
at a hospital where the physician also refers patients, the 
medical director arrangement should be structured to 
comply with the Stark personal services exception. To meet 
the exception’s requirements, a written signed agreement 
with a term of at least one year must exist. The agreement 
must cover all of the arrangement’s services at fair market 
value. The agreement must be in place in advance of the 
relationship and not take into account the physician’s 
volume or value of referrals to the hospital.

Importantly, the Stark Law is a strict liability statute, 
meaning that proof of intent to violate the law is not 
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required. A provider may be liable for Stark Law violations 
for even unintentional violations, such as forgetting to 
have one party sign an agreement. Stark Law violations can 
result in payment denial, refunds of billed amounts, civil 
monetary penalties of up to $15,000 per prohibited referral, 
and potential exclusion from participation in the Medicare 
program.

The Anti-Kickback Statute
The federal Anti-Kickback Statute is a criminal statute 
prohibiting an exchange or an offer to exchange anything 
of value in order to induce or reward patient referrals or any 
other items of value that are payable by federal healthcare 
programs. The Anti-Kickback Statute applies to all referral 
sources, including patients.

The Anti-Kickback Statute is an intent-based statute, 
meaning the government must prove the defendant 
knew the conduct was unlawful and intended to induce 
referrals or the generation of unnecessary federal 
healthcare business.

The law establishes “safe harbors” that protect 
arrangements that could otherwise be considered 
suspect under the Statute. While compliance with a 
safe harbor is not mandatory, it creates a presumption 
that the parties are meeting the Anti-Kickback Statute. 
Safe harbors cover arrangements such as space 
rentals, equipment rentals, and personal services and 
management contracts and have similar requirements to 
the companion Stark exceptions.

Each Anti-Kickback Statute violation is a criminal felony 
punishable by a maximum fine per violation of $25,000, 
imprisonment of up to five years, or both. Conviction also 
will lead to automatic exclusion from the federal and state 
healthcare programs. Administrative proceedings can also 
be initiated to impose civil monetary penalties with each 
violation resulting in a penalty of $50,000 and up to three 
times the total amount of remuneration paid in violation 
of the statute.

Why audit physician relationships?
The top reason for reviewing physician relationships is the 
focus on improper relationships by enforcement agencies 
now searching for violations of the Stark Law and Anti-
Kickback Statute. A few of the most recent settlements 
resolving False Claims Act allegations of improper 
relationships include:

 • Adventist Health for $118.5 million (announced 
September 21, 2015)

 • North Broward Hospital District for $69.5 million 
(announced September 15, 2015)

 • Tuomey Healthcare System for $72.4 million (announced 
October 16, 2015, following an earlier jury verdict against 
the healthcare system for $237 million)

Each of these settled cases included allegations that 
the defendant healthcare system paid employed or 
contracted physicians above fair market value to 
increase referrals or to protect current referral streams 
to the hospitals. Many of these large settlements are 
against small or rural healthcare providers having one 
or a few hospitals at most. Therefore, smaller providers 
are not immune from whistleblower cases or significant 
liability.

Discovering and correcting noncompliance as part of an 
internal audit, rather than through a whistleblower action, 
could potentially save your organization millions.

Audits of physician arrangements 
often uncover some areas of 
concern.
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Reduce the ultimate settlement amount
Actions brought by whistleblowers under the False Claims 
Act carry potential liability of up to three times the damages 
plus up to $11,000 per improperly submitted claim. In a 
self-disclosure, a healthcare provider is more likely to settle 
somewhere closer to the amount of damages without any 
doubling or tripling.

Protect against future whistleblowers
Self-disclosing noncompliance to the appropriate 
government enforcement agency can protect against a 
whistleblower bringing a later action based on the same facts.

Take advantage of temporary noncompliance exceptions
In certain situations, the Stark Law permits healthcare 
providers who have fallen out of compliance with specific 
exceptions to ignore that noncompliance if rectified within 
the stated time limits. If a healthcare provider does not 
discover the noncompliance within the specified window, 
it will not be able to take advantage of these temporary 
noncompliance exceptions.

Avoid fraud claims by promptly returning overpayments
The Affordable Care Act requires providers to return over-
payments within 60 days after the date the overpayment 
was identified (or before a cost report is due, if applicable). 
Failure to return an overpayment within these timeframes 
turns the overpayment into a potential false claim, which 
can result in up to three times the damages plus up to 
$11,000 per improperly submitted claim.

Demonstrate an effective compliance program
Regular audits are part of an effective compliance program. 
Having an effective compliance program in place will not 
only help to avoid potential liability through preventing 
and detecting noncompliance, but is also considered as a 
positive factor by the government when it settles cases with 
providers.

Physician relationship review process
Step 1: Determine audit parameters
When it is decided to conduct an audit of physician 
arrangements, the appropriate decision makers and 
stakeholders, such as appropriate representatives from 

the executive suite, compliance, legal, and contracting, 
must work together to create an audit plan. At the outset, 
determine if all, or only a sample of, physician arrangements 
will be reviewed. Any plan should also address at least the 
following issues.

Internal vs. external auditors and coordination of resources – 
Determine whether the audit will be conducted by internal 
auditors, an outside audit firm, or some combination. While 
using internal auditors may seem like the smart choice 
financially, consider whether the staff has the expertise, time 
and resources to undertake the review without neglecting 
other responsibilities.

Avoid using the same staff who participated in the initial 
arrangements. If external auditors are used (including internal 
auditors), ensure they have full and timely access to staff 
members and to the documents and information they need. 
After the auditor is selected, the auditor should coordinate 
with compliance and legal to complete the review.

Counsel and attorney-client privilege – At the outset, consider 
whether it makes sense to involve counsel (whether internal 
or external) to direct the review. Counsel will help you make 
definitive determinations of compliance with specific rules 
or exceptions and will assist in any self-disclosure. Permitting 
counsel to direct the review from the outset can enable you 
to conduct the entire review under attorney-client privilege, 
meaning that all results will remain confidential until you 
decide otherwise.

Deadlines – Set deadlines in advance for different steps 
in the audit process. These can be altered if necessary; 
make sure to document the reasons for doing so. Allowing 
an audit to drag on endlessly defeats the purpose of 
conducting it.

Step 2: Gather documents for review
When you are ready to kick off the actual audit fieldwork, the 
first step is to gather all of the documents needed to conduct 
the review. If your organization has a centralized database or 
other system for tracking all physician agreements, use that 
system to obtain copies of all agreements.

An Anti-Kickback Statute violation 
will lead to automatic exclusion 

from the federal and state 
healthcare programs.

The Stark Law is a strict liability 
statute, meaning that proof of intent 
to violate the law is not required.
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Do not assume the database is a complete list of all possible 
physician relationships. You must compare that information 
with physician payments or another more reliable source. If 
your organization has no centralized database or tracking 
system for physician contracts, the review is a good time to 
begin the process of developing one.

In addition to the actual contracts with physicians, you will 
need the documentation that supports those contracts, 
including:

1. Information regarding the fair market value of 
compensation for each agreement

2. An inventory of all equipment or space rented to or  
from physicians

3. Time records or logs
4. Related general ledger accounts
5. Vendor master file
6. Accounts payable and payroll information for payments 

to physicians
7. Accounts receivable for payments from physicians

Step 3: Review and analyze documents
The substantive review and analysis of the documents 
and supporting documentation should focus on the 
requirements for meeting applicable exceptions under 
the Stark Law and, where appropriate, safe harbors under 
the Anti-Kickback Statute. While specific requirements for 
each exception or safe harbor vary, listed below are some 
common areas of focus for many reviews.

Written agreement – Is there a written agreement? Does it 
have a specified time frame (term)? Has it expired? Has it 
been amended? If so, are all amendments documented? For 
leases, does the agreement set out the specific equipment 
and/or space leased?

Compensation – Is compensation under the agreement at 
fair market value and commercially reasonable? Is there 
documentation to support the fair market value? Has any 
such documentation been reviewed or updated in the past 
two to three years?

Time commitment – Does the agreement specify the expected 
time commitment of the physician? Has the physician been 
spending the expected amount of time performing the duties 
under the agreement? Are there detailed time sheets or logs 
documenting the physician’s time?

Compliance with agreement terms – Are the parties 
complying with the terms of the agreement? Has the 
relationship substantially changed since the agreement was 
executed? Are payments being made in compliance with the 
agreement? Are changes to terms documented and/or have 
changes in practice been identified and documented?

These are common issues for review, but the actual review 
must address the specific requirements for the applicable 
exception or safe harbor. These vary by type of agreement.

Step 4: Interview staff to verify information and fill any gaps
Although documentation can answer many questions about 
specific physician arrangements, you will need to talk to the 
individuals involved with specific arrangements to validate 
certain details.

Determine from your personnel (and contracted 
physicians, where appropriate) whether the parties are 
performing their duties under the contract and if those 
duties still fill a business need. Ask about changes in 
the arrangement. Walk through any space that is leased 
(whether to or from physicians) to ensure it aligns with 
the documentation in the agreement. Finally, work with 
counsel to identify possible physician relationships that 
may be missing from a contract.

Responses to audit results
Analyzing potential noncompliance
Audits of physician arrangements often uncover some 
areas of concern. You will need to work with counsel to 
determine whether the problem areas rise to the level of 
noncompliance and whether they can be remedied or if 
repayment and/or self-disclosure are necessary.

In some cases, counsel may be able to help you determine 
whether alternative documentation is sufficient and identify if 
there are relationships that are missing a contract. They can also 
advise on whether specific Stark Law provisions, such as those 
for temporary noncompliance or lease holdovers, might be 
applicable. Revisions to the Stark Law effective January 1, 2016, 
may expand options for repairing potentially noncompliant 
arrangements, such as allowing the consideration of multiple 
documents to constitute an agreement.

Repayment and/or self-disclosure
If the analysis concludes that one or more arrangements 
are in fact noncompliant with the Stark Law, you must 

When overpayments have been 
identified, you have 60 days to 

return those payments to the 
appropriate government payer.

continued on page 43
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progression, and make clear the values and behaviors 
expected in the new corporate culture. Avoid the risk of 
dissatisfaction and loss of key employees by focusing 
integration efforts from the start.

Success relies on governance and data
Balancing these five key opportunity areas relies on 
effective corporate structure and informed decision-making. 
Continued success after a convergence depends on many 
factors, most importantly thoughtful corporate governance, 
which in turn depends on meaningful data and analysis. 
Building an infrastructure to capture and use clinical and 
cost data, electronic health records, and health information 

exchange data provides valuable business intelligence for 
planning and risk management.

Convergence can be rewarding, and certainly a generator 
of fiscal performance, but more importantly, a route to 
improving clinical performance. In combing end-to-end 
assets—from payer skills in administrative underwriting, 
distribution and group management capabilities to 
provider experience in clinical and patient interfaces—the 
opportunities are tremendous for being on the successful 
side of risk.

Providers embarking on the insurance business, payers 
entering the business of providing patient care—they’re 
choosing convergence to satisfy mutual needs to reduce 
costs, sustain operations, improve outcomes, respond 
to regulatory requirements and deal with shifts in 
reimbursement.

Yet we must be intentional about governance decisions and 
the way we manage this area in order to reap the intended 
benefits. Developing clear governance and the informed 
decision-making capability of the new organization will be  
a key to making a converged entity a lasting success. NP

Avoid the risk of dissatisfaction 
and loss of key employees 
by focusing on integration 

efforts from the start.

identify and return any resulting overpayments for federal 
healthcare program beneficiaries. When overpayments have 
been identified, you have 60 days to return those payments 
to the appropriate government payer.

Depending on the specific situation, it may be appropriate 
to simply repay claims through a Medicare contractor, or 
you may need to avail yourself of the CMS Voluntary Self-
Disclosure Protocol for Stark Law violations. For violations of 
the Anti-Kickback Statute, counsel can help you to consider 
whether using the OIG’s Self-Disclosure Protocol may be 
warranted.

Conclusion
Although these two laws have been in place for a number of 
years, the government is taking a renewed (and successful) 
interest in how well healthcare providers are attending to 
these rather detailed regulatory requirements.

The penalties for noncompliance can be severe, so your 
organization’s physician relationships and arrangements 
with physicians warrant close review. Often audits of these 
arrangements will unearth concerns that require attention, 
changes and timely payer refunds. It is in your organization’s 
best interest to ensure your audit plan includes a review of 
these regulations. NP

Why and How to Audit Physician Relationships – continued from page 17
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