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COVER STORY

WHAT COLOR IS YOUR FLAK JACKET?  
AN AUDITOR’S SURVIVAL GUIDE 

Mark Allen Kleiman

In the wake of the Enron and Health South 
scandals, auditors confronting sensitive legal 
issues often feel as though they’re stuck in a cross 
between Survivor and Let’s Make A Deal.  Federal 
prosecutors who believe an auditor has concealed 
or falsified information have a variety of criminal 
charges at their disposal.

Federal Crimes Auditors Can Commit

False Statements to the United States  18 
U.S.C. §1001 makes it a felony to falsify conceal, or 
cover up by any trick, scheme, or device a material 
fact; to make any false, fictitious, or fraudulent 
representation; or to knowingly use any false writing 
or document.

False Statements Relating to Health Care 
Matters 18 U.S.C.  §1035 makes it a felony to falsify 
conceal, or cover up by any trick, scheme, or device 
a material fact; to make any false, fictitious, or 
fraudulent representation; or to knowingly use any 
false writing or document in any matter concerning 
the delivery of or payment for health care services, 
items, or benefits is guilty of a felony punishable by 
up to five years in prison.  

Mail Fraud or Wire Fraud 18 U.S.C. §1346  
including schemes to deprive another of the 
intangible right to honest services.

Obstruction of a Criminal Investigation of 
Health Care Offenses 18 U.S.C. §1518   Whoever 
willfully prevents, obstructs, misleads, delays or 
attempts to prevent, obstruct, mislead, or delay the 
communication of information or records relating 
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to a violation of a Federal health care offense to a 
criminal investigator shall be fined under this title or 
imprisoned not more than five years, or both.

The Penalty Box

The United States Sentencing Commission 
establishes fairly firm guidelines within which 
all criminal conduct must be sentenced.  To give 
you an idea of how closely a judge’s hands are 
tied, after hospital administrators and physicians 
were convicted of Medicare fraud for offering 
kickbacks in U.S. v. Anderson, the United States 
twice appealed the sentences a judge  meted out 
to defendants, getting a court of appeals to order a 
sentence of fifty-one months in one instance, and 
12 months in another by successfully arguing that 
the trial judge had impermissibly departed from the 
sentencing guidelines.

With the increased outrage over white collar 
crime came an increased interest in white collar 
sentencing.  Recent amendments to the sentencing 
guidelines increase the sentences for large financial 
crimes, and increase them yet again if they involve 
dependent populations.  Perpetrating or helping 
to cover up a large white collar crime can land an 
auditor as much jail time as a drug kingpin.  

But the same scandals which fueled this anxiety 
also offer auditors some protection.  The Sarbanes-
Oxley Act (SOX), signed into law on July 30, 2002, 
protects employees who disclose information 
or participate in an investigation or proceeding 
related to alleged violations of securities laws, SEC 
rules, and federal laws pertaining to shareholder 
fraud.  SOX offers some significant new protections 
broader than those of other federal statutes.

Who Can File Whistleblower Claims?

Before the passage of SOX, whistleblower 
protections already existed for other categories of 
workers, including:

• Federal employees;
• Workers in certain areas of the private sector 

(like the nuclear and aviation industries);
• Employees who reveal certain public safety, civil 

rights, and Title VII violations;
• Individuals reporting certain violations of the 

civil False Claims Act;
• Individuals subpoenaed to testify or testifying 

in federal court proceedings under 42 U.S.C. 
§1985(3); and, 

• Whistleblowers seeking protection under various 
state laws.

General Background of Sarbanes–Oxley

SOX significantly expands protection under 
federal law for employees who report certain classes 
of alleged corporate misconduct.  

  Employers or their agents may not discriminate 
against or harass employees who provide information 
or participate in an investigation or “proceeding” 
related to violations of several specific securities-
related statutes, federal law pertaining to fraud 
against shareholders, or any SEC rule. The protection 
is afforded to employees when, during the course 
of the investigation or proceeding, they provide 
information to a member of Congress, a federal 
agency, or an internal company official, such as the 
employee’s supervisor(s) or anyone responsible for 
investigating such alleged misconduct. 

Specifically, Section 1514A of the Act, entitled 
“Civil Action to Protect Against Retaliation in Fraud 
Cases,” provides in relevant part as follows:

(a)  WHISTLEBLOWER PROTECTION FOR 
EMPLOYEES OF PUBLICLY TRADED COMPANIES 
– No company with a class of securities 
registered under section 12 of the Securities 
Exchange Act of 1934 (15 U.S.C. 781), or that 
is required to file reports under section 15(d) of 
the Securities Exchange Act of 1934 (15 U.S.C. 
78o (d)), or any officer, employee, contractor, 
subcontractor, or agent of such company, may 
discharge, demote, suspend, threaten, harass, 
or in any other manner discriminate against 
an employee in the terms and conditions of 
employment because of any lawful act done by 
the employee--  
1) to provide information, cause information 

to be provided, or otherwise assist in 
an investigation regarding any conduct 
which the employee reasonably believes 
constitutes a violation of section 1341, 
1343, 1344, or 13481, any rule or 
regulation of the Securities and Exchange 
Commission, or any provision of Federal 
law relating to fraud against shareholders, 
when the information or assistance 
is provided to or the investigation is 
conducted by -
(A)   a Federal regulatory or law 

enforcement agency;
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ANY AUDITOR 
REPORTING 
ANY CONDUCT 
THAT MIGHT 
AMOUNT TO 
MAIL FRAUD OR 
WIRE FRAUD, 
REGARDLESS 
OF WHETHER IT 
HAS ANYTHING 
TO DO WITH 
A PUBLICLY 
TRADED 
COMPANY OR 
A SECURITIES 
VIOLATION, 
SHOULD BE 
PROTECTED 
UNDER SOX.

(B)  any Member of Congress or any 
committee of Congress; or

(C)  a person with supervisory authority 
over the employee (or such other 
person working for the employer 
who has the authority to investigate, 
discovery, or terminate misconduct); 
or

2) to file, cause to be filed, testify, participate 
in, or otherwise assist in a proceeding filed 
or about to be filed (with any knowledge 
of the employer) relating to an alleged 
violation of section 1341, 1343, 1344, 
or 1348, any rule or regulation of the 
Securities and Exchange Commission, 
or any provision of Federal law relating to 
fraud against shareholders.

Accordingly, employees who engage in either of 
the protected activities set forth above are protected 
from adverse employment actions because of such 
activity.

The civil whistleblower protection provisions are 
based on and incorporate by reference analogous 
protections contained in the Aviation Investment 
and Reform Act.  See 49 U.S.C.A. sec. 42121.

A. Who is Protected?

 18 U.S.C. sec. 1514A applies not 
only to officers and employees of publicly traded 
corporations, but also to their contractors, 
subcontractors, or agents.

B.  What Conduct is Protected Under the  Act?

The scope of the protected conduct will 
probably be one of the most fiercely litigated 
issues in whistleblower cases in the years ahead.  
Although the defense will seek to limit the scope 
of the whistleblower protections to those reporting 
securities fraud, this is contrary to the law, and 
to the manifest congressional intent.  The fact is 
that any auditor reporting any conduct that might 
amount to mail fraud or wire fraud, regardless 
of whether it has anything to do with a publicly 
traded company or a securities violation, should be 
protected under SOX.

First, Section 1514a itemizes the protected 
conduct, phrasing it in the disjunctive:  to provide 
information, cause information to be provided, or 
otherwise assist in an investigation regarding any 
conduct which the employee reasonably believes 
constitutes a violation of section 1341, 1343, 1344, 

or 1348, any rule or regulation of the Securities and 
Exchange Commission or any provision of Federal 
law relating to fraud against shareholders.

Second, the sections of the Criminal Code cited 
speak generically about types of mail and wire 
fraud, and are not at all specific to securities fraud.  
Section 1341 is the classic mail fraud statute, and 
covers any scheme or artifice to defraud or obtain 
money or property by means of false or fraudulent 
pretenses.  Section 1344 is similarly broad, but 
addresses wire (and now wireless) fraud.  Of the four 
sections cited, only section 1348 deals specifically 
with securities fraud, making it clear that any act 
of investigating or reporting about many different 
kinds of fraud, only some of which is securities-
related, is protected under the Act.

This analysis is further bolstered by the 
legislative history.   The Judiciary Committee’s 
section by section analysis comments that 1514 
“specifically protects them when they take lawful 
acts to disclose information or otherwise assist 
criminal investigators, federal regulators, Congress, 
supervisors (or other proper people within a 
corporation), or parties in a judicial proceeding 
in detecting and stopping fraud.” 148 Cong. Rec. 
S7418  (July 26, 2002) 

Finally, it is apparent from the Act’s structure 
that Congress knew how to limit the scope of certain 
sections.  Section 307 of the Act, which requires 
corporate counsel to reveal evidence of illegalities 
only if they constitute violations of securities laws.  
There are no such limitations in the whistleblower 
protection provisions, and indeed the legislative 
history points out that Section 1519, dealing with 
destruction of evidence, “is meant to apply broadly 
to any acts to destroy or fabricate evidence so 
long as they are done with the intent to obstruct, 
impede, or influence the investigation of proper 
administration of any matter, and such matter is 
within the jurisdiction of an agency of the United 
States.”  

Plaintiffs will have ample grounds to argue that 
reporting any fraudulent activity within a nationally 
traded company will be sufficient to trigger the 
whistleblower protection provision.

Implications for State Employment Protections 
Laws

Many states, in one form or another, protect 
employees from what is generally called “wrongful 
termination in violation of pubic policy.”  These 
state laws usually require that the public policy in 
question not be made up ad hoc by the judge, but 
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that it be “tethered” to some already established 
law or regulation.  SOX establishes a new broadly 
worded policy favoring disclosure, that will offer 
additional state law protections to auditors whose 
careers are jeopardized for truth-telling.

The False Claims Act – Employment Rights On 
Steroids

The federal False Claims Act 31 USC § 3729, 
prohibits retaliation, provides “make whole” 
remedies for whistleblowers, and allows the 
whistleblower to participate in multi-million dollar 
recoveries against fraudulent employers.   The act 
reads,

Any employee who is discharged, demoted, 
suspended, threatened, harassed, or in 
any other manner discriminated against 
in the terms and conditions of employment 
by his or her employer because of lawful 
acts done by the employee on behalf of 
the employee or others in furtherance of 
an investigation for, initiation of, testimony 
for, or assistance in an action filed or to be 
filed under this section, shall be entitled to 
all relief necessary to make the employee 
whole.

The statute is aimed at broad protection:  
The overreaching purpose of the 
whistleblower protection provision is to 
provide aggrieved plaintiffs with complete 
compensation for any injuries incurred as 
result of employer’s retaliatory conduct.  
An employee fired, demoted, or otherwise 
discriminated against for furthering an 
investigation into false claims against the 
government is entitled to double back pay, 
interest, attorney’s fees, general damages, 
and reinstatement.

The far reach of the Act can be seen in what 
happened to an Indiana healthcare executive,  Pierre 
G. DeCalonne,  (DeCalonne v. G.I. Consultants, Inc. 
197 F. Supp.1126 (D. Ind. 2002)).  

After taking over as manager for a large 
gastrointestinal practice, DeCalonne ordered a 
compliance audit of the practice’s activities.  Not 
only did the group’s board forbid the audit from 
going forward, but DeCalonne found himself banned 
from meetings and ultimately fired.  In upholding his 

right to go forward with the lawsuit, the court found 
that a jury could well conclude that he had been the 
victim of retaliatory discharge.  

What is Protected Conduct Under the False Claims 
Act?

It is clear that since the purpose of the 
False Claims Act is to encourage reporting to the 
government, and resistance to fraud against the 
government, one need not file a qui tam suit to 
be afforded the protections of the anti-retaliation 
provisions.   

 
[S]uch a narrow reading would be 
inconsistent with the purposes of the 
False Claims Act.  Congress enacted the 
False Claims Act in order to discourage 
fraud against the government and to 
encourage persons with knowledge of fraud 
to come forward.  (cite omitted.)  It would 
be inconsistent with these dual goals to 
impose upon section 3730(h) some sort 
of exhaustion requirement, as defendants 
appear to urge.” Clemes v. Del Norte 
County Unified School Dist., 843 F.Supp 
583 585 (N.D. Cal. 1994)

Often, intracorporate whistleblowing is enough.  
Dr. Judith Neal had been working at Honeywell’s 
Joliet, IL, plant for less than two years when her 
supervisor asked her to investigate low morale in 
the PVC department where ammunition was tested 
to see if it met military requirements.

While interviewing PVC employees, she learned 
exactly why morale was low-the results of the 
ballistic tests were being falsified.  Dr. Neal informed 
her boss, who immediately told her she wasn’t 
supposed to have “found out” and that Management 
would handle it.  When Management did nothing, Dr. 
Neal reported it to Honeywell’s corporate office on 
an employee hotline.  Although promised anonymity 
by Honeywell’s in-house legal department, within 
three days at least half a dozen executives in Joliet 
and in Honeywell’s corporate suites knew what she 
had done.  

After she was ultimately forced to quit, Dr. Neal 
sued under the FCA for her employer’s retaliation 
against her. The court held that whistleblower 
protection statutes “should be broadly construed 
so as to include internal or ‘intracorporate’ 
whistleblowing, even where the conduct involved 
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did not come under the literal terms of the statute.”  
(Neal v Honeywell, 826 F.Supp. 266, 270 (N.D. Ill. 
1993), aff’d 33 F.3d 860 (7th Cir. 1994).)

Since the Act is intended to end fraud against 
the government, Neal concluded that “public 
policy demands that internal whistleblowers like 
the Plaintiff in the present case be protected from 
retaliation.”  (Honeywell settled with the U.S. for 
$2.5 million.)  The Court went on to observe:

The False Claims Act is intended to put an 
end to fraud against the government by 
encouraging those with knowledge of such 
fraud to come forward.  In order to further 
that purpose, public policy demands that 
internal whistleblowers like the Plaintiff 
in the present case be protected from 
retaliation.
...It would make little sense to protect an 
anonymous qui tam plaintiff who filed an 
expensive and time-consuming lawsuit 
while ignoring someone like the Plaintiff, 
whose bold conduct led to a quick, 
voluntary and efficient disclosure of the 
fraud and reparation to the government.  
Thus we hold that the whistleblower 
protection provision of the False Claims Act 
forbids discrimination against an employee 
who has made an intracorporate complaint 
about fraud against the government.” (Id., 
at 272-273.)

It is also clear that protection is available if the 
filing of a false claims suit by either the employee 
or the government was a distinct possibility when 
the assistance was rendered, even if no suit was 
ever ultimately filed.  (Childree v. UAP/GA AG 
Chem, Inc. 92F.3d 1140 (11th Cir. 1996).  Denise 
Childree worked for a company she believed was 
submitting false bills to the U.S. Department of 
Agriculture.  She refused to cooperate in the fraud, 
and reported it to her supervisors.  One month later, 
when a USDA representative visited the office and 
asked about the bills, Childree informed her of the 
fraud, then made copies of the false bills and took 
them home.  Mrs. Childree did nothing to pursue a 
false claims suit or to press the government to act 
on her claim.  However, when she was subpoenaed 
to a government hearing four years later, she 
testified and turned over her documents.  She was 
fired two weeks later.  After she filed suit under 31 
USC § 3730(h) the district court granted summary 
judgment, finding that Mrs. Childree had never 

performed any affirmative act to expose the fraud, 
had merely responded to questions asked of her by 
an investigator, and testified after being served with 
a subpoena duces tecum.  The court concluded that 
Childree had failed to show a nexus between her 
conduct and the furtherance of a potential False 
Claims suit.

In reversing, the Eleventh Circuit followed Neal, 
and held that Childree was protected because she 
assisted in what could have been a False Claims 
action.  In reaching this decision, the court relied 
on the statute’s plain language that protects any 
employee who has been punished for assisting “in 
an action filed or to be filed.”  Childree at 1146

Conclusion

It remains to be seen whether an auditor’s mere 
insistence upon compliance is enough to trigger 
whistleblower protection remedies.  Some courts 
have held that since it is the auditor’s job to alert 
the institution to problems, something more must 
be said before a CEO or CFO should know that a 
qui tam suit is a ‘reasonable possibility’ based on 
the auditor’s remarks.   In DeCalonne’s case that 
“something more” was his insistence on involving 
corporate counsel and his explicit warnings about 
Medicare compliance.

But there can be no debate about auditors’ 
needs to understand their rights while they try to 
meet the challenging obligations that arise under 
greater  law enforcement scrutiny of their conduct.  
§

Footnotes

1 Refers to U.S. Code Title 18, Chapter 63, “mail 
fraud”, specifically “Frauds and Swindlers,” “Fraud 
by wire, radio, or television and “bank fraud.”
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