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Up All Night With 
Two-Midnight Rule Nuisances

Now, for a hospital to bill Medicare for an appropriate 
inpatient admission, physicians or mid-level providers 

with admitting privileges:  

•		Must have expected, based on the available information 
at time of admission, that the patient would stay over two 
midnights and receive inpatient care

•		Must write an admission order prior to the patient being 
discharged

•		Must attest that the patient’s medical condition will stand 
up to inpatient medical necessity inquiries

This means that the quality of physician documentation 
in the medical record is critical and needs to include 
information such as patient history, comorbidities and  
risk of an adverse event. A physician note that the patient  
is expected to need inpatient care over two midnights is  
also required.  

These rules sound easy enough, but there are associated 
nuisances that are important to understand in order to be 
fully compliant: 

•		The new rule intertwines with Medicare’s condition code 
44 (outpatient status changed to inpatient). 

On October 1, 2013, the Centers for Medicare and Medicaid Services’ (CMS’) new rule to increase compliance 
with respect to hospital inpatient admissions became effective. The rule, which defined inpatient status, was 
included in the fiscal year 2014 inpatient prospective payment system (IPPS), and appeared in the August 19, 
2013 Federal Register. The new rule attempts to establish a bright-line test for determining which short stays 
warrant Part A payment. It is more commonly called the two-midnight rule. 
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Decision making and education are more important than ever
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•		Implicated are regulations with respect 
to Medicare beneficiaries’ needing a 
consecutive three-day inpatient stay so 
that a post-acute skilled nursing facility 
(SNF) stay can be reimbursed.

•		Medical necessity criteria and inpatient-
only rules need to be considered. 

For internal auditors, the two-midnight rule 
represents an opportunity to help ensure your 
hospital, through its policies, procedures and 
training, is operating in compliance with this operationally 
complex regulatory environment. Medicare Administrative 
Contractors (MACs) and Recovery Audit Contractors (RACs) 
will be auditing compliance with the rule beginning in the 
spring 2015. Therefore, you should consider performing 
chart audits in advance to determine whether your 
hospital’s documentation meets the two-midnight rule 
requirements. 

Inpatient vs observation: Why does it matter?

Assessing the status of a Medicare patient who presents 
at 11:45 p.m. in the emergency room becomes important 
because the first midnight in the two-midnight rule is just  
15 minutes away and the proper patient status decision 
needs to be made quickly.

Not providing care and assigning inpatient status before 
midnight may result in a lost midnight stay, and can affect 
reimbursement dollars, initiate government scrutiny, and 
even cause patient-hospital ill will or similar issues between  
the physician and hospital.  

To address the issue of determining proper patient status 
when care begins, many hospitals allow the ER physician  
to write an admission order that is later co-signed by the 
attending physician during morning rounds. Other hospitals 
do not allow ER physicians to admit patients, hence the 
need and importance for obtaining the co-signature. 

Still other hospitals will allow qualified mid-level providers  
to write admission orders, although there are some state 
laws that prohibit mid-levels from doing so, as do some 
medical staff bylaws. A mid-level provider who writes  
the admission order, however, must be knowledgeable 
about the case at the time of admission. 

An additional factor to consider is that if a mid-
level provider writes the admission order, the 

attending physician may be in jeopardy of 
being able to bill his/her admit day fee for 
this patient encounter. 

The policy of some hospitals requires 
contacting patients’ attending physicians,  

but getting a response from physicians at a  
late hour can be difficult. A lesser number 

of hospitals may elect to routinely place the 
patient in an observation status. Without a medical 

assessment of what level of care will be necessary for the 
patient, this is not a wise decision. 

Further, if it is determined later that the care provided 
should be inpatient, the hospital must attach condition code 
44 (outpatient is changed to inpatient) to the claim. The 
incurrence of too many condition code 44s could create  
a red flag for CMS, resulting in additional scrutiny of  
hospital claims.

When the patient is placed in observation status, another 
concern is the incurred cost the Medicare beneficiary will 
have to pay personally, creating the aforementioned ill will. 
The distinction between observation and inpatient care 
changes the out-of-pocket cost to Medicare beneficiaries 
and the payment amount to providers. 

For instance, in 2014, a Medicare patient admitted as an 
inpatient is responsible for a $1,216 deductible. They are not 
liable for copayments associated with any diagnostic tests 
received while an inpatient. 

In comparison, charges for services for a patient in 
observation status are billed separately and require the 
patient to pay 20% of the Medicare approved amount.  
These expenses may be baffling to the patient when  
the Care Coordination nurse informs them they were  
not really an inpatient but were in observation status  
and will incur a greater financial responsibility for the  
services received. 

A final area of concern with the 11:45 p.m. ER patient relates 
to the possible post-acute skilled nursing facility (SNF) 
transfer. For a SNF visit to be a payable Medicare service, 
the patient must have been a hospital inpatient for three 
consecutive days. If the ER misses that late night inpatient 

Not providing care  
and assigning inpatient 
status before midnight 

may result in a lost 
midnight stay.
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admission, they may be affecting the SNF benefits paid by 
Medicare. This will also affect the financial responsibility of 
the SNF patient. 

Issues between the hospital and SNF may arise because 
without the three-day inpatient stay the SNF will need to bill 
and collect their charge for services directly from the patient.

Physician order requirements 

The physician order must be present in the medical record 
and supported by the physician’s progress notes. Initially the 
rule indicated the order had to be furnished at or before the 
time of admission. The modification to the two-midnight rule 
means now the hospital must have a physician admission 
order prior to the patient discharge. 

Allowing the hospital until the time of discharge to receive 
the physician’s inpatient order is in contrast to an order for 
observation care. An observation order is still required when 
the patient is placed in observation status in order to bill  
for services.

To qualify for reimbursement under the two-midnight rule, 
the physician must now think about the cumulative time 
the patient will be in the hospital. This includes the time 
in observation, emergency, outpatient surgical and other 
outpatient treatments. 

Using the example of a Medicare beneficiary who presents 
at 11:45 p.m. in the ER, the clock started ticking at 11:45 
p.m. assuming that the ER care commenced when the 
patient arrived and continued, versus merely awaiting care 
from the ER physician later on. If the physician is uncertain 
about the patient staying over two midnights, but is 
medically certain at that time that hospital care is needed, 
the patient may best be treated in an observation setting. 

To complicate this more, the outpatient services time does 
not count towards the three-day qualifying stay for Medicare 
coverage of post-acute SNF care. This is a change from the 
two-midnight rule where the outpatient services do count 
toward the two-midnight stay. 

As a result, hospitals have developed manual review 
processes to ensure the medical record accurately reflects 
the complications and comorbidities of the patient, thereby 
potentially allowing a three-day hospital stay so the patient’s 
SNF stay, if needed, is covered by Medicare. 

Other important changes

1. Commercially available screening tools such as 

Milliman or Interqual have been used to determine 

whether patient symptoms meet inpatient criteria. 

CMS has indicated these may still be practical tools in 

the complex decision process, but the physician must 

determine how long medically necessary hospital care 

will be required. 

2. The two-midnight rule was effective October 1, 2013, 

but recovery audits will not begin until April 1, 2015. 

Please note that this date was pushed forward from 

October 1, 2014. It is possible that there could be yet 

another change.  

3. Clinical procedures appearing on the inpatient-only list 

are excluded from the two-midnight rule.

4. Patients on mechanical ventilation are exempt from the 

two-midnight rule. 

5. If an unexpected recovery occurs during the otherwise 

medically necessary inpatient stay, the case should not 

be converted to outpatient if the physician reasonably 

expected the patient to meet the two-midnight 

benchmarks when the admission decision was made.

6. CMS has started probe and educate audits and has 

selected a small number of inpatient claims. If a 

provider has a high error rate from the probe sample, 

CMS is offering education to get the provider on track 

toward meeting this newer regulation. Forty-five days 

after the education session, CMS may select another 

sample that is larger than the first. 

7. It is expected these rules will expand into the  

managed care plans, since some providers have 

already received notification of this proposed change.  
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Physician certification: What is that?

Initially, CMS indicated the physician must certify in the 
medical record that the patient is an inpatient and will cross 
over two midnights. On August 1, 2014,  the admission order 
became only one component of the physician certification. 

The certification, completed prior to discharge, must also 
specify that it was necessary that services be provided 
on an inpatient basis or that inpatient diagnostic studies 
are medically required. CMS Certification and Plan 
Requirements references 42 CFR §424.11-424.16 and notes 
there are no changes to this section, which has been in 
place for many years. These regulations establish the timing, 
content and signature requirements for certifications. 

Current provider thinking, although still open for discussion 
and clarification is that: 

•	 The certification begins with the inpatient order 

•	 It does not need to be on any particular form 

•	 The physician expects the patient at time of admission  
to stay two midnights 

•	 The admission order must be signed by a qualified and 
licensed practitioner with admitting privileges

•	 The certification must be completed, signed, documented 
in the medical records prior to discharge 

Potential change – As recently as July 14, 2014, in the 
Outpatient Prospective Payment System (OPPS) proposed 
rule for CY2015 (not IPPS, as you may have been thinking), 
CMS proposed eliminating the physician certification 
statement requirements for most inpatient stays paid 
under Medicare Part A. Stay tuned, this was not 
quite solidified when this article was written.  

Community hospitals that have 
nonemployed physicians will face 
challenges meeting this rule because 
these independent practitioners are not 
bound by employment agreements, making 
enforcement of policy more difficult. 

Proactive efforts over the coming months should focus on 
reviews of admission orders and finding ways to decide  
the correct patient status order (inpatient or observation)  
in a timely manner. These training efforts should start 
with a multidisciplinary team that includes physician and 
nursing leaders, as well as billing, finance and information 
technology leaders. Designing education for the providers 
so they clearly understand the importance of the change  
is critical. Do not underestimate the difficulty of this 
education initiative.

Conclusion

The issuance of the two-midnight rule has created 
operational, education and compliance headaches for 
hospitals, similar to other CMS modifications to patient 
status (e.g., observation status in 2000-2001 changes).  
The patient’s signs and symptoms in conjunction with 
how long hospital care will be required are important 
considerations for physicians in their decision-making, 
and are not as simple or straightforward as it would seem. 
Various other nuances make patient status problematic  
for physicians, hospitals and SNFs.

Until CMS aligns the financial consequences of missing 
or incorrect patient status orders and the insufficiency 
of medical necessity documentation issues, the rule will 
continue to be a challenge. Hospitals and medical staffs 
will need to continue to work collaboratively to achieve 
continuing compliance. 

Recognizing the heightened risk that the two-midnight  
rule brings, internal audit departments can provide  

value to their organizations by fully understanding  
the nuances of this complex issue. The  

two-midnight rule should appear on  
every annual audit plan. It is particularly 
important to initiate these audits before  
the MAC and RAC audits begin in the  
spring of 2015.

Justine Dover, MBA, CISA, CISM, is Senior Director, Internal Audit and Compliance/Privacy Officer of Cadence Health, which is 
now part of Northwestern Medicine. She is actively engaged in internal audit and process improvement projects and welcomes 
questions or comments to Justine.Dover@cadencehealth.org.  

Designing  
education for  

the providers so they  
clearly understand the  

importance of the  
change is critical. 
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34th AHIA Annual
Conference:
“Get Hip to 
Healthcare 

Internal Auditing” 

Hilton Portland
Executive Tower 

& Suites

Portland, Oregon

August 30-September 2, 2015
Join us in Portland, Oregon to experience its laid-back, “hipster” culture, 
with manicured parks, eclectic nightlife, fine micro-breweries and 
distilleries, nature that cuts right into the city, and memorable meals with 
no side order of sales tax. And as endlessly entertaining and intriguing as 
the city of Portland is the AHIA 34th Annual Conference, offering high 
quality foundational knowledge, with carefully selected topics of immediate 
relevance that will help healthcare internal auditors thrive and survive in 
evolving healthcare environment. Registration opens April 2015.




