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overnment investigations and
other invasive governmental
actions have become an

established part of the business landscape
in the healthcare industry.  At some point in
time, healthcare providers may find
themselves subject to a government
investigation.  Certain billing activities are
particularly likely to trigger government
investigation, whether or not the provider
inadvertently initiated these activities.  For
example, any of the following activities
(which result in an overpayment to the
provider) may be viewed as fraudulent or
potentially fraudulent and therefore expose
the provider to possible investigation:

 Double billing, including billing
Medicare or Medicaid twice for the same
service or billing Medicare or Medicaid and
another third party payer for the same
service.
 Billing for non-covered services or
items, including disguising non-covered
services or items as covered ones.
 Billing for covered services where the
patient/beneficiary is not entitled to benefits
for those services.
 Billing for services not actually
provided.
 Billing for services actually provided
under the incorrect billing code, resulting
in higher payments.
 Misstating or inaccurately stating the
patient’s diagnosis or condition, which
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G results in the receipt of higher payments.
 Waiving or failing to collect the
beneficiary’s deductible or coinsurance
payment without reporting the same to
Medicare (an undisclosed waiver misstates
the physician’s total charge).
 Patient transfers where both hospitals
bill full DRG.
 Different treatment is rendered based
on payer (e.g., where DRG and HMO
patients average half the length of stay of
indemnity patients).
 Failure to refund credit balance when
Medicare has paid as primary payer and
provider then receives a second payment
from another payer.
 Billing for medically unnecessary
procedures, services or products.

Each of these activities may trigger a
government investigation and all internal
auditors should be on the alert for these
activities in any provider business.
Healthcare internal auditors can devise
systems and documentation to reduce the
incidence of inaccurate or improper billing
in these circumstances.

Of the previously mentioned activities,
medical necessity has been the most recent
area subject to government scrutiny, and
government investigations in this area likely
will continue to increase. In the author’s
experience, providers are unlikely to receive
the benefit of the doubt by government
regulators and attorneys during the course

of an investigation. As a result, a provider
can receive a government demand for
repayment of huge amounts of alleged
overpayments, in addition to demand for
payment of huge penalties. Of course, other
unpleasant consequences, particularly
claims of criminal wrongdoing, also can
eventuate from these investigations.

The specter of government oversight
and investigation dictates that healthcare
internal auditors be equipped to perform
their professional responsibilities in an
environment where consequences for
inaccurate or erroneous billing can be
extremely severe. Not only should internal
auditors assist in devising systems to
facilitate accurate billing, they should be
aware of the appropriate manner in which
to respond to government investigations.

Internal auditors should be aware of
certain signs that may reveal an impending
or ongoing government investigation. A
provider may experience a government
investigation or already be subject to such
an investigation if it receives a subpoena
from a government agency, is undergoing a
government audit or sees an unusual
increase in the number of audits performed
by the government, stops receiving
payments on claims that are normally
reimbursed, learns that its former employees
are being interviewed by the government,
or experiences delays in receiving mail. Any
of these events may signal the beginning of
a government investigation into the
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provider’s billing practices.
A government investigation may also

be underway if the provider suspects that it
is the target of a possible qui tam action.  A
provider should suspect a qui tam action
against it if data are missing from its files, a
particular employee is accessing an unusual
number of files (a fact which is sometimes
detected through software tracking), or a
particular employee is coming in after hours
or staying late under unusual circumstances
or on a regular basis without reason.

There are a number of steps a provider
can take to respond to and manage a
government investigation. By the time the
provider has learned that a government
action is about to occur (or is underway),
the government agency will already have
compiled a significant amount of
information regarding the provider ’s
practices and the suspicious activity.  Thus,
if governmental action is impending or in
process, it is imperative that the provider
take immediate action to understand the
nature of the problem, its potential financial
and legal exposure as a result of the problem
and the appropriate response to the problem.
It will be absolutely necessary for the
provider to act expeditiously to understand
exactly what information the government
already possesses and to try to control or
shape the final outcome of the investigation.

Ideally, the provider should designate
one individual to respond to any visit or
inquiry from a government investigator.
This individual should be thoroughly
familiar with the appropriate response to
take in the face of a government
investigation. The provider should instruct
its employees to direct all investigators and
inquiries to the designated individual, when
possible. Government investigations are
usually ongoing and last for several days,
if not weeks. As such, the provider should
ensure that at least one employee keeps
daily records of who comes each day to
investigate and which documents they
inspect.

When the investigators arrive on-site,
the provider should immediately request
identification from the investigators. The
provider should also ask for the names of
the investigators, their titles or positions,
their phone numbers and addresses and the
agency (or agencies) they represent. The
provider should then confirm this
information by placing a telephone call to

the agencies they represent, and by
inspecting their badges or identification
cards. Next, the provider should
immediately request information regarding
the nature and purpose of the investigation
and then immediately contact its attorneys.

A provider should ensure that its
employees are familiar with how to respond
to a government investigator. If the
investigators have a judicial search warrant,
the provider must permit access to the
documents listed in the warrant regardless
of whether it has contacted its attorneys.
However, the provider should not answer
any questions in connection with a search
warrant for documents until consulting with
its attorneys. In the event that the
investigators do not have a judicial search
warrant, the provider should try to speak to
its legal counsel before permitting the
investigators to inspect the documents or
to interview personnel. If the investigators
have a written request for “immediate
access” to the documents, the provider
should, in most cases, first determine (with
the assistance of counsel) whether the
request is valid and how to respond to it.
The same is true for a subpoena calling for
the production of documents or testimony.

Unless a provider’s employees are
subpoenaed to give testimony, they are not
obligated to speak to the investigators. Yet,
even a subpoena may be resisted or quashed
if the circumstances are appropriate.
Moreover, each employee has the Fifth
Amendment right not to make self-
incriminating statements when his or her
testimony is compelled by subpoena.
However, this right does not extend to
withholding documents that may
incriminate the provider’s practice. Thus,
if employees are confronted with a search
warrant or a subpoena for documents, they
may not rely on the Fifth Amendment as
grounds for refusing to produce the
documents.

If an employee decides to provide
voluntary, oral responses to investigator
inquiries, he or she may consult an attorney
before voluntarily providing oral
information to the investigators. A provider
may offer to provide the employee the
assistance of independent counsel both
before and during the interview. Any
employee giving a voluntary interview to
government investigators should be
counseled to give only objective

information to the investigators and to avoid
making subjective speculations or guesses.
At no time should a provider counsel an
employee not to speak with the
investigators, inasmuch as this could
suggest some wrongdoing on the part of the
provider and could subject the provider to
a potential claim that it has obstructed
justice in violation of federal or state
criminal laws. Nor should a provider (or its
employees) ever make false statements to
an investigator, destroy documents, or
“correct” or otherwise alter or conceal
documents. Making false statements or
tampering with documents can be a federal
or state crime, even if the government
investigation is only at an informal or non-
criminal stage.

In response to an actual government
investigation, a provider should contact and
work with an attorney to take steps toward
conducting an expeditious internal
investigation of the provider’s practices.
Both the provider and its counsel should act
in a way that establishes credibility and
cooperates with the government
investigators and where circumstances
permit, they should attempt to work with
the investigators to avoid the imposition of
criminal or civil liability. If no formal
government action has been taken yet (e.g.,
the provider has not received a search
warrant, grand jury subpoena, or
administrative subpoena for documents or
employee testimony), then the provider and
its attorney should do all that it can to
prepare for any such action in the future. In
some cases, the provider’s attorney may be
able not only to determine which
government agency is about to take formal
action, but also to resolve the issues before
such action is initiated.

When a government investigation is
only pending or possible, the provider
should still conduct an internal investigation
to learn all it can about its billing practices.
If the internal investigation reveals
problematic facts about the provider’s
billing practices, the provider must then
decide whether to disclose all problems to
the investigating agency (and hope for
leniency), or to vigorously defend itself
against potential liability. In either case, it
is still very important for the provider to
develop a dialogue with the agency, its
investigators and its attorneys to maximize
any opportunity the provider may have to
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influence the investigation’s outcome to its
advantage.

In situations where no government
action is pending, but the internal auditor
or provider discovers problematic issues
with its billing practice, the provider must
decide whether it should disclose these
problems to the government. There are
several advantages to disclosing problems
to the government before it becomes aware
of the problems on its own. First, by making
a voluntary disclosure, the provider will be
able to control the time and manner of the
disclosure. As such, the provider will be
able to explain the problems in their best
light and may be able to frame the issues in
such a way that actually obviates the need
for any action by the government agency in
question. With a voluntary disclosure, the
provider may also be able to avoid or limit
the scope of any government investigation
that might occur. For example, the provider
may be able to limit the number of
documents or interviews that are sought by
the government. A voluntary disclosure may
also endow the provider with credibility
during any subsequent negotiations with the
government. Finally, by making a voluntary
disclosure, the provider may be able to
mitigate potential fines and penalties for its
problematic billing.

Of course, there are a number of risks
associated with voluntary disclosures. A
voluntary disclosure will not preclude a
private citizen from initiating a qui tam
action against the provider. The government
may also still choose to intervene in such
an action, as well.  The government may
also not view the provider’s billing
problems in the same light as the provider
does; thus, the government may choose to
assess larger fines or penalties against the
provider than the provider deems
appropriate. Additionally, the government

may also think that the provider should be
subject to stricter government oversight
after the disclosure.  s such, the government
may require the provider to enter into a
particularly onerous Corporate Integrity
Agreement. These agreements usually
provide for continuing government audits
of billing practices and other onerous and
expensive actions by the provider.

In deciding whether to make a
voluntary disclosure, the provider also must
consider which government agency to
contact in making the disclosure. The
provider should consult its attorney in
deciding whether it should disclose the
problems not only to its fiscal intermediary,
but to the Office of Inspector General of
the Department of Health and Human
Services, the United States Attorney’s
Office, the Department of Justice, the State
Attorney General and the State Department
of Health or similar state agency.

Regardless of whether the provider
decides to make a voluntary disclosure, the
provider and the internal auditors should be
aware that under federal law, it is a felony
for anyone to secure a benefit or payment
from the government when it is aware of an
event that would affect the continued right
to receive the benefit or payment and it
chooses to conceal or fails to disclose the
event anyway. Simply put, if the provider
becomes aware that it has received
overpayments or is otherwise no longer
entitled to keep the payment, the provider
must return the benefit or it may be found
guilty of committing a felony.

Internal auditors should be aware of
their own and provider rights and
responsibilities not only in billing practices,
but in responding to government
investigations. The information and
suggestions contained in this article can
assist auditors to understand these rights and

responsibilities, and better protect
themselves and healthcare providers from
the adverse consequences that can result
from government investigations.      
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The information contained in this
article is for general guidance only. The
application and impact of laws can vary
widely based on the specific facts involved.
Given the changing nature of laws, rules
and regulations, the information contained
in this article may not continue to be
accurate or may be subject to change in the
future. The author and publishers of this
article are not herein engaged in rendering
legal advice or providing legal services. As
such, the information contained in this
article should not be used as a substitute
for consultation with professional legal
advisers. Before taking any action in
connection with a government investigation
into potential healthcare fraud or abuse or
other payment issues, one should consult
an attorney.

Birds, continued from page 10

verbal communications working. All
members of your staff should be aware of
warning signs of trouble and what to do. It
might not hurt to discuss some what-if
scenarios.

Review your content to know where
you will give in and where you hold your
ground. Talk about how you can
communicate in non-verbal ways, but

pursue the non-contact forms—your boss
may not approve of reimbursement for shin
guards.

If you and your audit team are prepared
well and know how to communicate and
adapt together, you’ll be in coherent motion.
Moving precisely together as a single unit,
your client won’t know what hit them.

(Just remember you heard this new
catchy business fad term here in Letters to
the Auditor. If you hear Steven Covey, Tom

Peters or Dr. Phil use “coherent motion” to
discuss business management issues, you
know where it came from.)          

Well, that’s all for this issue of Letter
to the Auditor.  Special thanks to the
November 2001 issue of Popular Science
“FYI” section on coherent motion.


