
D
eputy Attorney General Sally Quillian Yates 
issued her memorandum, “Individual 
Accountability for Corporate Wrongdoing” (Yates 
Memo) in September 2015. Justifiably, it received 

considerable press and attention at the time of its release. 
The memorandum was described by Ms. Yates as having 
changed the rules. The thrust of the memorandum was to 
direct government lawyers to focus on holding individuals 
accountable for the acts of entities such as corporations.

The Yates Memo is based on the self-evident fact that 
corporations are a legal creation and can only act through 
individuals. There was a perception that individuals were not 
facing enough consequences when a corporation violated the 
law. For example, with the subprime financial crisis, banks and 
other financial companies were derided, but clearly individuals 
at those companies directed the companies’ actions.

The memorandum provides direction to AUSAs, including 
those that investigate healthcare fraud, to focus more on 
holding individuals accountable for a corporation’s actions, 
rather than letting a fictitious “person” shield them. The Yates 
Memo does this through six major directives.

1. The corporation will receive no cooperation credit unless 
it provides all relevant facts relating to the individuals 
responsible for the misconduct.

2. All AUSAs should focus on individuals from the inception 
of the investigation of the corporation.

3. Criminal and civil AUSAs should be coordinating with 
each other on the investigations to share information 
and identify culpable individuals.

4. Individuals will not be released when the corporation 
executes a settlement agreement, unless there are 
extraordinary circumstances.

5. A corporate resolution should not be reached unless 
there is a clear plan on how to handle the individuals.

6. Civil attorneys should consider suits against individuals 
regardless of the ability of the individual to pay any 
judgments.
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Individuals can now be held accountable for corporate wrongdoing
By Joseph R. LaMagna

A new chapter has begun with respect to 

corporate wrongdoing. The Yates Memo 

provides direction to Assistant United States 

Attorneys (AUSAs) to focus more on holding 

individuals accountable for a corporation's 

actions.  Best practice for attorneys now 

includes warning individuals that the 

attorney representing the corporation does 

not represent the individual who is being 

questioned in an interview. Such warnings 

on the limitations of representation can have 

an effect on an individual's willingness to 

provide complete and candid information.
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The chilling effect
The Yates Memo had immediate effects for corporations 
facing active investigations. The explicit targeting of 
individuals led to an increased need to advise individuals 
of the government’s potential focus. A best practice for 
attorneys conducting internal investigations already 
includes a warning to individuals that the attorney 
representing the corporation does not represent the 
individual who is being questioned in an interview.

The purpose of such warnings is to eliminate any allegation, 
that the individual may later attempt to assert, that the 
individual told the investigating attorney something only 
because he or she thought the attorney was there to help 
him or her as an individual.

Even before the Yates Memo, attorneys provided warnings 
that anything said to the attorney may also be provided to the 
government at the discretion of the corporation alone. Some 
attorneys are now securing an added layer of documenta-
tion by having the witness sign an acknowledgement of the 
disclosures. Such warnings coupled with an acknowledgement 
can have an additional chilling effect on witnesses’ willingness 
to provide full, complete and candid information, which can im-
pact efforts to conduct an efficient and effective investigation.

Increased conflicts and legal expenses
One reason the witness is warned that the lawyer only 
represents the company is because the lawyer may have a 
conflict of interest with the witness. The potential conflict 
arises because the attorney must act in the best interests of 
the company. Therefore, the lawyer’s goal is to obtain full, 
complete and accurate information from the witness to use 
on the company’s behalf.

The company can then decide how to use the information, 
which could include sharing it with the government, which 
is what the Yates Memo is pressuring companies to do. The 
individual witness may not want the company to know what 
he or she has said or done if that information may lead to 
legal consequences for the individual.

Therefore, a lawyer is well advised to be clear about the 
limitations of the representation. A potential conflict 

exists, because the lawyer may be unable to represent the 
witness’s best interest (to keep information confidential in 
this example), and represent the company’s best interest (to 
share information with the government, because that is the 
only way to get cooperation credit under the Yates Memo).

The Yates Memo focuses on this potential conflict in an 
effort to benefit the government. AUSAs are being directed 
to focus on individuals, which may create a divide between 
the company and the individuals who run it. The strategy 
has a direct impact on investigation costs. When an AUSA 
focuses on an individual, such as the CEO, the company 
attorney and CEO may determine that the CEO should get 
his or her own attorney.

Other individuals may also be identified, for example a VP. 
It may be that the theory of the case is that the CEO placed 
pressure on the VP, causing the VP to instigate a practice for 
illegal conduct to improve performance. The VP may want 
to minimize his or her conduct by directing attention to the 
CEO for applying pressure. The CEO may want to redirect that 
attention to the VP for going beyond what the CEO expected. 
The government may benefit, because each person may 
want to share more information about what happened.

Costs then escalate for the company. The corporate attorney 
may not believe it is prudent to represent either individual, 
particularly when the facts are still being gathered. As a 
result, there is another potential conflict between the two 
individuals and between the individuals and the company. 
The VP may then seek separate counsel to represent his or 
her interests.

The company may have an obligation to indemnify the 
employees for the costs of the attorneys. Even if there 
were no obligation, the company will likely find it in 
everyone’s interest to secure counsel that has good 
working relationships with the company and the attorney 
representing the company.

Thus, an effect of the Yates Memo has been to increase the 
number of lawyers involved in an investigation, which drives 
up legal costs. Directors and officers insurance may provide 
some coverage for these costs, but with two, three, or more 
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attorneys involved in an investigation, the expenses may 
rise faster than in the past, and the policy limits may be 
exhausted earlier in the litigation.

More potential internal divides
The strategy of putting more pressure on a corporation is 
somewhat analogous to putting pressure on a defendant 
in the game theory of the prisoner’s dilemma, which has 
become known in popular culture.

The concept at issue is that sometimes it may be in 
everyone’s best interest to carefully control the flow of 
information to the government. In the game theory of the 
prisoner’s dilemma, the rules are set up such that if the 
parties were not cooperative with the government, then the 
punishment for each will be less. Thus, internal coordination 
could benefit both defendants.

One might expect each to refuse to assist the government. 
However, there is also risk to each individual of worse 
outcomes if one cooperates and the other does not. As a 
result, coordination by defendants in game theory is rare, 
and the outcome for each is typically worse.

The Yates Memo attempts to exploit similar motivations. 
The corporation’s paramount concern is likely to continue to 
operate with as little cost as possible. One bargaining chip 
to reduce costs is to receive cooperation credit from the 
government.

An individual executive would likewise want to be able 
to continue to work. Telling a corporation that it will only 
receive cooperation credit if it provides information on 
individuals is meant to make the corporation feel the 
pressure that it will face worse consequences by being  
silent or even just being perceived as being less cooperative.

The goal is to make silence riskier for the corporation.1  
The Yates Memo makes it that much more important for a 

1 The author is not expressing an opinion that noncooperation by corporations 
is advisable. The analysis is intended to show the impact of the pressures that 
are increased by the Yates Memo.

corporation to be cooperative and provide information on 
individuals.

Investigation cost-shifting
A consequence is that thorough investigations become even 
more important, and more costly. The government directive 
to provide information requires that the corporation look 
for information to be provided that will help it qualify for 
cooperation credit.

That requires an investigation, which can mean using 
the same tools the government uses—review of email, 
interviews, review of text messages, etc. Such investigations 
are time consuming and expensive. The Yates Memo also 
tries to increase the pressure to shift more investigation costs 
and responsibilities to the company. If done properly, it could 
mean that when the company completes the investigation, 
the government receives the information it wants without 
having to do as much of its own investigatory work.

Less generous settlement agreements
The Yates Memo is explicit that settlement agreements with 
corporations will not be a vehicle to protect individuals. In 
the past, it was not uncommon for the company settlement 
agreement to include a waiver of any liability for individuals. 
There may have been a perception that the government was 
giving up too much for too little in return. As a result, the 
Yates Memo generally prohibits such waivers in corporate 
settlement agreements.

Focus on effective compliance programs
Putting aside existing government inquiries or ongoing 
investigations, the Yates Memo makes internal compliance 
programs that much more important. By the time the 
government has made an inquiry, it is likely that the 
conduct at issue has already occurred to the point that the 
government is considering enforcement. A significant way 
to identify issues earlier is with an effective compliance 
program.

The government clearly places considerable weight on 
the effectiveness of compliance programs, and has added 
a Compliance Counsel, Hui Chen, to the Department of 
Justice. Ms. Chen has previous experience in healthcare as 
an in-house compliance officer. Her retention signals that 
the Department of Justice will not only focus on individuals 
as outlined in the Yates Memo, but will closely scrutinize 
compliance programs and evaluate their functioning. 
Therefore, healthcare corporations should be performing a 
review of their compliance programs.

A goal of deterrence
Of course, no compliance program is going to stop all prob-
lems, but after the Yates Memo, corporations demonstrated 

The lawyer’s goal is to obtain 
full, complete and accurate 
information from the witness to 
use on the company’s behalf.
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a renewed focus on implementing an effective compliance 
program.

The fact that a compliance program cannot stop all 
wrongful conduct exemplifies the deterrent motivation 
and effect of the Yates Memo. It is a deterrent in the sense 
that it makes corporations see how much more expensive, 
time consuming and damaging a drawn-out government 
inquiry can be. Therefore, corporations may spend more on 
compliance to prevent an issue from arising.

It is also a deterrent in that the government is trying to make 
examples of individuals. In theory, seeing individuals with 
similar levels of corporate responsibilities suffer individual 
consequences will dissuade others form engaging in 
unlawful conduct.

Recent developments
Until September 2016 there was little guidance as to 
the consequences individuals would face after the 
Yates Memo. Then the government announced a pair 
of settlements that included liability for individuals. In 
October, there were additional settlements that appear to 
have been affected by the Yates Memo. All of the recent 
announcements involve consequences for individuals 
within the company.

Volkswagen
On September 9, 2016, the Department of Justice an-
nounced that an individual engineer within Volkswagen 
was being indicted on criminal charges. As part of a plea 
deal, the engineer pleaded guilty to conspiracy to defraud 
state and federal regulators to understate the emissions of 
Volkswagen’s diesel cars. The engineer was indicted under 
seal at the same time Volkswagen announced its $15 bil-
lion settlement earlier in 2016. The indictment was only 
unsealed in September.

The fact that the engineer was indicted at the same 
time as the civil settlement was reached indicates that 
Volkswagen had already been providing information 
about the engineer to the government for some time. 
Therefore, the Volkswagen settlement shows the type 
of coordination between civil and criminal attorneys 
demanded by the Yates Memo. The engineer’s plea 
deal also indicated that he would be cooperating with 
investigators, signaling that additional indictments may 
be on the horizon while Volkswagen tries to resolve its 
civil liabilities.

North American Health Care
Just ten days later, the Department of Justice announced 
a settlement with North American Health Care, Inc., which 
operates dozens of skilled nursing facilities.

The government alleged that skilled nursing facilities 
affiliated with North American overbilled Medicare by 
manipulating the amount of therapy residents received. In 
essence, the Medicare payment methodology for skilled 
nursing facilities depends, in large part, on the amount of 
therapy a resident receives—the more therapy, the higher 
the Medicare rate. The thrust of the allegations was that the 
chain provided therapy that was not medically necessary in 
order to inflate the rates it would be paid by Medicare.

Essentially the same allegations have been levied against 
dozens of skilled nursing chains. Prior to the North American 
settlement announcement, there had been at least 
eleven announcements aggregating over $200 million for 
settlements involving other chains.

The North American settlement was unique, however, because 
it included specific payments by individuals. The company paid 
$28.5 million, its Chairman of the Board agreed to pay $1 mil-
lion and a Vice President agreed to pay $500,000. It is unclear if 
the company will be indemnifying the individuals for the pay-
ments, but the settlement clearly named the individuals. North 
American also entered into a Corporate Integrity Agreement 
(CIA), but neither individual is specifically included in it.

Tuomey Healthcare
On September 27, 2016, the government announced a 
settlement involving the former CEO of Tuomey Healthcare. 
Tuomey Healthcare entered a settlement agreement related 
to allegations that doctors received payments for referrals to 
the hospital.

The September 27 announcement was for the former CEO 
of Tuomey, who agreed to pay $1 million to resolve his 
individual liabilities. The Tuomey settlement went even 
further than the North American settlement, because the 
Tuomey settlement included an exclusion of the former 
CEO from all federal healthcare programs for four years. 
Therefore, not only was there an individual financial liability, 
but an additional penalty of exclusion.

The Yates Memo tries to 
increase the pressure to shift 
more investigation costs and 

responsibilities to the company.
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 • Procedures are in place to ensure that DW information 
residing in other systems is consistent and 
synchronized

Extract, transform and load (ETL) processing

 • A job scheduling tool is in place to automate execution 
of ETL routines

 • Security exists around the job scheduling tool

 • ETL routines are developed to capture data processing errors

 • Procedures are in place to monitor ETL jobs and to detect 
ETL failures and exceptions

 • Administrators are notified of exceptions/failures; 
resolutions are formally documented

Conclusion
Data governance is at the core of successful big data 
initiatives. Internal audit can provide a lot of value by 
assessing the effectiveness of data governance programs 
related to the operational, compliance and security 
implications of big data. While auditing data governance 
may be a nontraditional IT audit that many organizations 
are not yet performing, it is a high risk area that is worthy of 
consideration for your annual audit plan. 

You may want to co-source with subject matter experts 
or form partnerships with technical experts.

Life Care Centers
On October 24, 2016, the Department of Justice announced 
another settlement for skilled nursing facility billing, with Life 
Care Centers. The settlement amount was significant, at $145 
million to be paid by Life Care. Life Care also entered into a CIA.

While the settlement and press release also made certain 
statements regarding the sole shareholder of Life Care, 
there was no individual liability to be paid. Unlike the North 
American CIA, the owner for Life Care was made a party 
to the CIA. He was not excluded from participation in any 
federal healthcare programs.

Yates Memo future
The government’s methods are evolving. The govern-
ment still generates considerable attention with the 
announcement of large settlements, but now has a renewed 
focus on individual accountability. Recent settlements have 
confirmed that individuals will be named and associated 
with the alleged wrongful practices of their companies. 
While this is likely to continue, for the Yates Memo to be 
successful, the program should see estimates of perceived 
waste and fraud decrease over time due to more effective 
compliance programs and deterrence. 

The Yates Memo – continued from page 15

We all need people who will give us feedback. That's how we improve.  
~Bill Gates
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