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I
nternal auditors need to consider the implications 
of greater individual responsibility and accountability 
as they assess the effectiveness of compliance 
programs and review regulatory violations.

Healthcare Fraud Trends
CMS has reported that in fiscal year (FY) 2016, the 
government recovered over $3.3 billion as a result of 
healthcare fraud judgments, settlements and additional 
administrative impositions.1 Also, since 2010, government 
agencies “have been able to expand their capacity to fight 
fraud and abuse by using powerful, new anti-fraud tools to 
protect Medicare and Medicaid by shifting from a pay-and-
chase approach toward fraud prevention.”2

Since its inception, the Health Care Fraud and Abuse Control 
(HCFAC) program has returned more than $31 billion to 
the Medicare Trust Funds. In this past fiscal year, the HCFAC 
program has returned five dollars for each dollar invested.

Yates Memo repercussions
The government has now moved to the next level—personal 
accountability. The Yates Memo created a stir because 
it introduced the concept of holding board members, 
executives and other employees responsible for fraud. 
Individuals were previously held responsible for fraudulent 
activity only if they were directly involved in the conduct of 
the fraud.

Now those responsible for the activities of the organization 
can be subject to civil and monetary penalties, if found 
guilty, even if they were not directly responsible or involved 
in the fraudulent activity, because they “should have known.”

The case of the CEO of Tuomey Healthcare System provides 
an example of the potential consequences. Tuomey was 
found guilty of violating the Stark Law for rewarding 

1 http://oig.hhs.gov/publications/docs/hcfac/FY2016-hcfac.pdf

2 www.cms.gov/Newsroom/MediaReleaseDatabase/Fact-sheets/2017-Fact-
Sheet-items/2017-01-18-2.html

The Yates Memo: A Compliance 
Game-Changer
The veil of individual responsibility has been pierced.
By Venson Wallin

Organizations have typically been penalized 
with sizeable settlements and exclusion 
from the Medicare program to punish 
and deter fraud. Yet the pace of fraud 
continues to increase. In response, the 
Department of Justice issued the Yates 
Memo in 2015, announcing their intentions 
to focus more on those individuals with 
responsibility for preventing, detecting 
and remediating fraudulent activities. 
Individual business people are now 
expected to be accountable for legal and 
regulatory violations that can result in 
criminal prosecution and civil sanctions.
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physicians financially for referring patients to the hospital. 
Tuomey agreed to pay $72.4 million in its settlement. The 
CEO personally entered into a settlement agreement with 
the DOJ to pay $1 million and be excluded for four years 
from participating in any programs paid for with federal 
healthcare dollars. Because of this significant penalty, he 
cannot serve as a CEO, board member or consultant for 
any provider receiving federal funding, such as Medicare.

Internal auditors know how 
to report the facts of sensitive 
and political matters.

The veil protecting board members, executives and 
employees has been pierced, and the government will 
continue to push everyone to take more responsibility and 
shore up their compliance environment. Given this reality, 
what are individual members of an organization to do?

Individual accountability in action
Employees of an organization should consider themselves 
accountable for compliance in their areas of responsibility. 
The government intends to do so.

A few examples follow for each level of the organization to 
consider as they work to maintain a compliant environment.

Board of directors’ oversight
Members of the board should request regular (monthly, 
quarterly, etc.) updates from the Corporate Compliance 
Officer (CCO). Better, have the CCO report directly to 
the board rather than to management to ensure more 
independence and provide enhanced organizational status.

Board-approved foundational documents, like a charter 
and mission statement, can define expectations and 

communicate the role of compliance to the entire 
organization. Peer reviews performed by external 
organizations can provide assurance to the board that the 
compliance program is functioning as intended.

Board members should take an active role in understanding 
the operations of the organization and be alert for unusual 
transactions and trends. If they are identified, then questions 
should be asked and answers provided to the extent that 
the board members are comfortable that compliance is 
being maintained.

Additionally, board members should request education 
on the latest healthcare regulatory developments and 
requirements and participate fully in educational sessions. 
The practice of figurehead board members chosen because 
of their status in the community needs to be a thing of 
the past. Today’s boards should consist of members who 
understand the business and can and will hold management 
responsible for a culture of compliance.

Executive level engagement
Executive level employees must be willing to gain an 
understanding of the compliance risks and effectiveness 
of controls in their areas of responsibility. Ignorance and 
organizational distance from regulatory issues will no longer 
be a defense.

The veil protecting board 
members, executives and 

employees has been pierced.

Executives also need to set the tone for the organization 
that compliance is critically important and that anything less 
will not be tolerated. Leaders will demonstrate through their 
actions the importance they place on compliance.
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Leaders cannot afford to talk the talk and then not walk the 
walk, or make excuses for noncompliant behavior.

Staff see this as an example where they can make similar 
decisions using their own judgment, which leads to larger 
and larger deviations from compliance. Insist on the right 
decisions always, not just when convenient and expedient.

Leaders will demonstrate 
through their actions the 
importance they place 
on compliance.

The organization can identify the risks it needs to address 
through a review of annual OIG work plans, CIA settlements 
(which are available on the OIG website), and healthcare 
compliance periodicals and conferences. Leadership should 
communicate to staff routinely on risks relevant to the 
organization, through staff meetings, newsletters and training.

Staff responsibilities
Staff also play a very important role in the compliance health 
of an organization. In addition to making the right decisions, 
staff must be ever vigilant in identifying instances of potential 
noncompliance. Their view from the trenches provides the 
opportunity to see things that may cause concern. Informing 
and working with supervisors who support compliance is the 
key step to validate or disprove any issue.

But if staff concerns are not satisfied, then they need to 
continue to escalate until they feel the issue has been fully 

explained or addressed. This could include the use of the 
anonymous corporate compliance hotline.

The important point here is for staff to feel that their 
concerns are adequately addressed and not brushed aside. 
When concerns are not taken seriously, whistleblower 
cases can result, at which point the organization loses the 
ability to review and voluntarily report. Staff should be 
allowed to be open with their observations and believe 
that the organization not only encourages but requires a 
nonretaliatory atmosphere.

Internal audit assurance
Internal auditors can use these concepts in evaluating 
the effectiveness of compliance programs, including the 
appropriate corporate culture. Also, root cause analysis of 
regulatory violations will need to consider who knew and 
who should have known. Uncomfortable answers may 
result, but internal auditors know how to report the facts of 
sensitive and political matters.

Conclusion
The government’s pursuit of healthcare fraud continues to 
escalate with increased staffing, use of data analytics and 
pursuit of individual accountability. Organizations must 
increase the focus on the effectiveness of their compliance 
programs, including establishing the appropriate culture, 
identifying and managing regulatory risks and verifying the 
execution of their policies and procedures.

Board members, executives and staff must increase their 
focus on personal responsibility relative to ensuring 
compliance. They need to know what’s working and what’s 
not. Internal auditors are poised to provide assurance on 
compliance program effectiveness. The combination of the 
organizational and individual focus will come together to 
prevent reputational damage, fines and penalties. 

Today’s boards should understand the business and hold 
management responsible for a culture of compliance.
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