
T
he basic prohibition under the Stark Law1 is 
that physicians may not make referrals of patients 
for certain designated health services (DHS) 
payable under a federal health program to an 

entity with which the physician has a financial relationship 
(such as a hospital), unless an exception applies.

Many business arrangements that would be perfectly 
customary in other industries are per se illegal unless they 
are structured according to the specific parameters of a 
Stark Law exception, where physicians and hospitals (or 
certain other entities furnishing DHS) are involved.

The Stark Law is daunting for several reasons.

First, it is strict liability statute, meaning that the intentions 
of the parties involved in an arrangement are irrelevant to 
whether the arrangement is compliant with the Stark Law. 
In other words, even the most innocent of mistakes in an 
arrangement or in the drafting of an agreement can cause 
concern under the Stark Law.

Second, there is no de minimus exception, meaning that 
even small violations can trigger extreme repayment 
requirements and significant penalties.

Finally, it is not always easy to determine whether a 
particular arrangement even implicates the Stark Law. 
Generally, if the answers to the following questions are 
“yes,” then the arrangement implicates the Stark Law and 
the parties should be off and running to find an applicable 
exception.

 • Is there a financial relationship between the physician and 
the hospital (or other DHS entity)? This is a very broad 
inquiry. Simply conferring a benefit in either direction, 
of any value, creates a financial relationship. Be wary 
of concluding that there is absolutely no financial 
relationship between a hospital and a physician.

 • Does the physician refer federally insured patients to the 
hospital (or other DHS entity)? “Referral” is very broadly 

1 The Physician Self-Referral Law, 42 U.S.C. § 1395nn; 42 C.F.R. § 411.350 et. seq.
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defined and covers almost anything that results in a 
physician's patient receiving services at a given hospital. 
There is an exception for services that are personally 
performed by the physician and there are certain other 
carve-outs related to radiology and pathology.

 • Is the referral for DHS? The DHS list is very broad 
and includes, among other things, all inpatient and 
outpatient hospital services.

It is important to understand that the financial consequences 
of having a noncompliant relationship can be enormous.2 
This is true for both physicians and hospitals, or other DHS 
entities.

Example
A family practice physician regularly refers Medicare 
beneficiaries to the local hospital for inpatient procedures 
and ancillary services, all of which are performed by other 
providers at the hospital.

The hospital and the physician enter into an employment 
agreement that contemplates an annual salary of $300,000 
for working in a hospital's outpatient clinic 40 hours per 
week. The physician actually works 10-20 hours per week 
at the outpatient clinic and performs no other services—
administrative or otherwise—for the hospital.

The hospital does not "true up" the salary to account for the 
fact that the physician is working approximately half the 
amount of hours he is required to work under the terms of 
his employment agreement.

After this arrangement has continued for two years, an 
external accounting firm calculates that the annual salary is 
$100,000 over the top of the fair market value (FMV) range 
for the amount of hours actually worked by the physician 
(i.e.,10–20 hours per week, on average). The accounting firm 
also calculates that the hospital has received $1.5 million in 
Medicare reimbursement from the patients the physician 
has referred over the same two-year period.

2 See a discussion of Stark Law penalties at http://starklaw.org/stark-law-faq.
htm.

In this example, the fact that the physician's annual salary 
exceeds FMV renders the arrangement between the physician 
and the hospital as noncompliant under the Stark Law.

The two years of the noncompliant arrangement constitutes 
the “period of disallowance,” which means the $1.5 million 
paid to the hospital would be disallowed and deemed 
an overpayment that the hospital must repay to the 
government. Moreover, to stop the clock on the period of 
disallowance, the hospital must demand back the excess 
compensation paid to the physician over the period of 
disallowance (i.e., $200,000). The hospital must also bring 
the arrangement into compliance.

Beware of using outdated 
requirements checklists for 
each Stark exception.

Attempting to collect money already paid to a physician 
based on a discovered Stark Law problem, along with 
renegotiating the noncompliant contract, are generally painful 
experiences for all involved. Nevertheless, until those things 
are accomplished, the period of disallowance continues and 
the amount of the Medicare overpayment grows. We also note 
that unless repayment is made to the government within 60 
days of the overpayment being identified/quantified, there 
can be significant false claims penalties at issue as well.

All of this can happen without anyone attempting to 
circumvent the law or even knowing that the arrangement 
is illegal. Often contracts are followed to the letter but the 
structure of arrangement itself (such as the example above) 
was flawed in that there was no internal check on the 
performance of the services.

Use the following steps for a proactive internal audit.

Step one: Know the arrangements that exist
One of the toughest but most important steps in proactive 
Stark Law compliance is identifying and tracking over 
time the various arrangements with physicians. Certainly, 
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some of them will be documented in contracts and all 
those contracts should be organized in one place in a 
searchable format. If that is not currently the case, your first 
recommendation is to implement such a process.

The more difficult part is thinking through any other 
arrangements that implicate the Stark Law that may not 
be documented or monitored. One easy way to do this is 
to think about the various ways the hospital explicitly or 
implicitly confers a benefit on the physician. The difficult 
part of this is often because they do not look, sound, or feel 
like an arrangement.

For example, a hospital may:

 • Provide janitorial, reception, or internet services with 
respect to space leased by physicians even though such 
services are not contemplated in the lease agreement

 • Provide physicians with free access to technology (e.g., 
iPads, cell phones) that is practically being used by the 
physician for both personal and professional purposes

 • Pay for continuing medical education (CME) on behalf 
of a medical staff physician or provide some other perk 
to the physician—e.g., parking, travel, gifts, etc.—when 
such CME or perk is not otherwise contemplated in the 
written agreement between the parties

 • Fail to appropriately document the hospital's 
participation in recruitment arrangements that may not 
be reflected in agreements between a physician group 
and the recruited physician

Identifying the undocumented hard-to-put-your-finger-on 
arrangements is a critical step in Stark Law compliance. To 
that end, we are developing a toolkit with a comprehensive 
list of questions that should be addressed periodically to 
ensure that arrangements are not flying beneath the radar.

Step two: Evaluate each arrangement
Each arrangement between hospitals and physicians should 
be evaluated for compliance. Sometimes, there will be an 
initial threshold determination that Stark does not apply to 
a given arrangement. For instance, where the group with 
which the hospital has contracted is not physician-owned or 
where the activity is exclusively for the hospital benefit. In 
all other cases—no matter how little money is at stake—an 
allowable exception must be found. Here are some practical 
tips in this regard.

Ensure a good fit
Be sure every single element of the Stark Law exception fits. 
Keep in mind that making sure the payment is FMV, while 

critical in many exceptions, is not the end of the analysis. 
Also, remember that sometimes exceptions must be used 
only as a last resort (e.g., payments by a physician). Finally, 
beware of using outdated requirements checklists for each 
Stark exception.

Beware of pitfalls
While evaluating the applicability of the exception, make 
sure to consider the following issues, which often cause 
well-meaning hospitals to stray from the beaten path.

1. Evaluate FMV as it has changed over time and find 
documentation of the services warranting that value. 
Ensure that value of particular items (e.g., space, 
equipment) is consistent across specialties and 
irrespective of potential or actual revenues or referrals.

2. Pull together all disparate pieces of documentation 
that might comprise a “writing,” where that is required. 
The Stark Law regulations were recently updated to 
allow parties to piece together multiple documents to 
meet the requirement that the parties have a single 
written agreement. Also, don't forget that the bona fide 
employee exception does not require a writing.

3. Check the timing of signatures—there should be 
evidence of signature prior to the effective date, and 
prior to any money changing hands.

4. If the exception requires compensation to be set in 
advance, think about whether there is a set formula 
that applies to this category of arrangements, and find 
documentation to support that. For example, sometimes 
external consultants will have generated a formula to be 
applied to all clinical services, using work relative value 
units or some other concrete measure.

5. Be aware of the need to document exclusive use for 
space and equipment leases.

6. Know the exact measurement of any space being rented 
and how the allocation of cost is going to work for 
shared or common space.

Step three: Training and best practices = compliance
One of the reasons Stark problems can insidiously 
sneak up on healthcare providers is the lack of effective 
communication—the right hand of an organization needs 
to know what the left hand is doing. Often, the compliance 
officer or committee understands the Stark Law well, 
but the business leaders are not in the loop when the 
contracts are amended or extended, etc. Staying compliant 
involves education and implementing practical compliance 
techniques throughout the entire organization.
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Your organization must be committed to educating 
senior leadership, the compliance officer/committee, 
anyone involved in physician contracting, and the Board 
of Directors regarding the Stark Law. The goal should be 
for everyone who might bind the organization to a deal 
that could violate the Stark Law to know the signs of a 
potential problem.

Your organization should implement policies and practices 
specifically designed to facilitate ongoing compliance with 
the Stark Law.

One simple and common example of such a practice is a 
form that tracks perks given to each physician by a hospital 
or other similar entity each year. The Stark Law allows a 
hospital to provide up to $398 (the 2017 value of the cap) 
in nonmonetary compensation to a physician who refers to 
that hospital, within any given calendar year. The amount of 
the cap changes annually.

Expired contracts are 
a significant cause of 
noncompliance.

The physician must not request the compensation, and it 
cannot be in return for, or reflect the value of, referrals. This 
exception covers things like dinners out, sports tickets or 
gym memberships. If the hospital does not have a tracking 
mechanism—even a simple form—it is very easy to exceed 
that cap without realizing it.

Another example of a practical pathway to ongoing 
compliance is tracking every single contract, ideally 
through a software program that will alert the parties 
when the expiration date is approaching. While in certain 
circumstances, certain contracts can “hold over” after 
expiration without violating the Stark Law, expired contracts 
are a significant cause of noncompliance.

When violations are discovered
It is a strange feeling, as lawyers, to be explaining to the 
hospital Board of Directors that they are in significant legal 
trouble for doing something that made perfect business 
sense and was completely well-intended. The reaction is 
usually one of disbelief, and often frustration.

A practical pathway to 
ongoing compliance is tracking 
every single contract, ideally 
through a software program.

These feelings of disbelief and frustration are typically 
amplified when we explain the hospital must now demand 
money—perhaps hundreds of thousands of dollars—back 
from the physicians. Then they must repay the government 
all Medicare (or Medicaid) payments received in connection 
with the referrals made during the entire duration of the 
noncompliant arrangement. That can sometimes be years, 
subject to limitations periods.

On the somewhat bright side, there is a mechanism for 
explaining the situation to the government and asking 
for relief via Self-Referral Disclosure Protocol. This is a 
voluntary self-disclosure established by CMS that can reduce 
repayment and avoid penalties that would otherwise be 
levied if Stark Law violations were independently discovered 
by the government. Self-disclosing also avoids the possibility 
of exclusion from the Medicare program, which can result in 
the hospital closing its doors.

Conclusion
It is critical that physicians and hospitals, or other DHS 
entities, proactively assess arrangements for potential Stark 
Law issues, fix them and then carefully monitor to ensure 
continued compliance. The practices set forth in this article 
are intended to aid healthcare providers in this daunting but 
achievable endeavor. 
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