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As the federal government turns 
up the heat on its Medicaid anti-fraud 
initiatives, health care organizations 
throughout the country must assess—and 
reassess—their compliance policies and 
procedures to match the government’s 
efforts and to protect their organization 
and their Medicaid funding. The 
compliance policy requirements enacted 
in Section 6032 of the Defi cit Reduction 
Act of 2005 (DRA) require prompt 
attention on the part of health care 
organizations today as well as ongoing 
monitoring and auditing in the future.

Section 6032 Requires Compliance 
Policies Summarizing False Claims 
Laws
Section 6032 of the DRA provides that an 
entity that makes or receives payment 
of $5 million or more annually under 
a state Medicaid program must adopt 
compliance policies that describe various 
federal and state false claims laws, 
whistleblower protections provided 
by these laws, as well as the entity’s 
policies and procedures for detecting and 
preventing fraud, waste and abuse. The 
policies must be available to the entity’s 
employees as well as employees of its 
agents and contractors, and fi nally, the 
entity also must incorporate these (or 
similar) descriptions into its employee 
handbook, if the entity has one.

The DRA requirements apply directly 
to all state Medicaid programs, and apply 
to health care entities only indirectly. 
As all states are expected to adopt these 
requirements—failure to do so jeopardizes 
the availability of the state’s federal share 
of Medicaid funding—every organization 
subject to the requirements should have 
an action plan to monitor developments 
within their state Medicaid program. 

They will need to react to new and 
changing requirements by revising and 
auditing internal policies and compliance 
program documents to ensure compliance 
with the DRA requirements.

January 1, 2007 is the effective 
date for Section 6032, but the effective 
date applies to states, rather than directly 
to those health care entities that meet 
the $5 million threshold. Accordingly, 
a health care organization will not 
automatically be out of compliance if it 
did not adopt the requisite policies by 
that date. However, a state may adopt its 
own requirements with a January 1, 2007 
effective date, perhaps even retroactively. 

Prudent organizations will begin 
planning and preparing appropriate 
revisions to their compliance program 
policies and training documents now.

CMS’ Guidance on the DRA 
Requirements Create as Many 
Questions as Answers
CMS released guidance on the DRA 
requirements in the form of a Letter to 
State Medicaid Directors (CMS, Letter to 
State Medicaid Directors, SMDL #06-025 
Dec. 13, 2006), which provides additional 
information to states, and therefore health 
care entities, about CMS’ expectations 
regarding DRA-related policies.

“Entities”—Those organizations that 
a state must subject to its DRA-related 
requirements include an “organization, 
unit, corporation, partnership or other 
business arrangement” that receives or 
makes payments of $ 5 million annually 
under a state Medicaid plan or waiver. 
The defi nition includes managed care 
organizations and applies regardless of 
whether an entity is for profi t or not-
for-profi t.

Aggregate $5 million threshold—CMS 
makes clear that the $5 million 
threshold is based on payments 
made during Federal fi scal year 2006 
(Oct. 1, 2005-Sept. 20, 2006) and is an 
aggregate amount, meaning that an 
entity that furnishes items or services 
at more than one location or under 
more than one contractual or other 
payment arrangement must aggregate 
the payments in order to determine 
whether the $5 million threshold is met.

“Contractors” and “Agents”—CMS 
defi nes the term as any “contractor, 
subcontractor, agent or other person” 
that, on behalf of the entity, “furnishes 
or otherwise authorizes the furnishing 
of Medicaid health care items or 
services, performs billing or coding 
functions, or is involved in monitoring 
of health care provided by an entity.”

Unfortunately, CMS’ guidance 
leaves unanswered several key questions, 
such as how much detail is required for 
descriptions of false claims laws and 
whether the DRA requirements apply to 
an organization and all of its subsidiaries 
when only a few of the corporate entities 
meet the $ 5 million threshold. Absent 
state-specifi c guidance on these questions, 
health care organizations will have to rely 
on their own judgment in acting.
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States’ Adoption of DRA-Compliant 
Requirements
As the DRA sets out the minimum policy 
requirements that a state must adopt 
in order to continue to receive federal 
funding for its state Medicaid program, 
many states likely will adopt program 
requirements that restate the DRA 
provisions and related CMS guidance. 
Nonetheless, states have the authority to 
enact modifi ed versions of the obligations 
or supplement the DRA provisions 
and CMS guidance with additional 
expectations. A state could, for example, 
lower the $5 million threshold, thereby 
making more entities subject to the state 
program’s requirements. Similarly, states 
could impose additional obligations on 
entities subject to the provisions, such 
as requiring that the compliance policies 
address a greater number of topics or 
include a training element.

The very short time allowed for 
complying with the DRA requirements 
makes it likely that states will act through 
emergency or urgency regulations or 
program instructions. Accordingly, 
it is unlikely that there will be much 
opportunity for health care organizations 
to weigh in during the state regulatory 
process, notwithstanding signifi cant 
practical and policy questions that 
will affect the cost of compliance with 
these requirements and, as discussed 
below, could affect the effectiveness of 
organizations’ compliance programs. 
Entities wishing to seek favorable state 
interpretations should consider contacting 
their state Medicaid agency in advance or 

work with their local associations to have 
a voice in the process.

How Health Care Organizations Can 
Respond
Complying with a state’s DRA 
requirements may necessitate that health 
care organizations make decisions 
with minimal guidance about specifi c 
standards or parameters. 

For example, Section 6032 requires 
that a health care organization’s written 
policies on federal and state false claims 
laws be established for all employees of 
the organization as well as contractors 
and agents. An entity will have to decide 
how to disseminate the information to 
these individuals. Similarly, organizations 
will have to decide what information 
should be incorporated into its written 
policies to satisfy the obligation to 
“include as part of [its] written policies 
detailed provisions regarding the entity’s 
policies and procedures for detecting 
and preventing fraud, waste, and abuse.” 
Absent specifi c governmental guidance 
or requirements, an organization will 
need to exercise judgment in balancing 
the need to provide detailed information 
with the need to make communications 
effective, which usually means keeping 
messages simple.

Documentation of Policy Adoption
Given the fl exibility that organizations 
likely will have for coming into 
compliance with their state’s 
requirements, documentation supporting 
the reasonableness of the entity’s 

determinations will be important. 
However, this need not be an onerous 
process. 

Formal review and adoption of the 
DRA-related compliance materials 
by the organization’s compliance 
committee and governing body, for 
example, will demonstrate that the 
revised provisions were carefully 
considered. 

If a health care organization drafts 
its written policies before its state 
issues implementing regulations and 
instructions, subsequent revisions may 
be necessary to fully comply with the 
state’s requirements. Again, a paper 
trail demonstrating the process and 
follow through on the procedures will 
be key to a defense if a compliance 
program is audited by external 
agencies.

Most health care compliance programs 
already include provisions relating 
to prevention and detection of fraud, 
waste, and abuse, and already refer 
to the federal False Claims Act. In 
such cases, it is not necessary for the 
organization to create an entirely new 
structure or new compliance policies 
to satisfy the DRA-related obligations. 
Rather, the additional requirements 
and detail mandated by a state may be 
integrated into the existing compliance 
program documents. The challenge 
may be incorporating the additional 
detail regarding external whistleblower 
provisions without undermining the 
effectiveness of the organization’s 
internal reporting mechanisms.

Complying with Multiple States’ 
Requirements
Health care organizations operating 
in more than one state must take care 
to track and comply with the policy 
requirements of each state in which 
the organization operates. Many 
organizations may fi nd it easier to 
maintain a single set of policies that meets 
all of the requirements of every state, 
imposing the policies from the parent 
company down, although this approach is 
subject to implementation requirements, 
if any, adopted by a state. Other 
organizations may elect to have each 
subsidiary adopt state-specifi c policies 
for its operations, and still others may 
adopt a hybrid approach, implementing 
a single policy or set of policies at the 
parent company level and requiring each 
subsidiary to supplement the policy as 
necessary to comply with state-specifi c 
details. Each of these methods has 
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DRA Section 6032 – A Requirement for State Medicaid Programs
Section 6032 of the DRAi requires states to adopt for their state Medicaid plans a 

requirement that, as a condition of receiving Medicaid payments, any entity that makes or 
receives annual payments of $5 million or more under the state Medicaid program must 
undertake three initiatives:

Anti-fraud policies and procedures: The entity’s written compliance policies must 
include “detailed provisions” regarding policies and procedures for detecting and 
preventing fraud, waste, and abuse.

Descriptions of federal and state false claims laws: The entity’s written compliance 
policies must provide detailed information about the federal False Claims Act, 
relevant state false claims act(s), the federal Program Fraud Civil Remedies Acts of 
1986, and whistleblower protections provided by these laws.

Employee handbook provisions: The entity must include in its employee handbook a 
“specifi c discussion” about the federal False Claims Act, relevant state false claims 
act(s), the federal Program Fraud Civil Remedies Acts of 1986, and whistleblower 
protections provided by these laws, as well as the entity’s policies and procedures for 
detecting and preventing fraud, waste, and abuse.

iAlthough you may have seen discussions regarding these provisions that referred to Section 6033 of the 
DRA, changes to the legislation just prior to passage resulted in the renumbering of many provisions, 
including these Medicaid compliance provisions, which became section 6032 of the DRA as enacted.

1)

2)

3)
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benefi ts and drawbacks affecting both 
policy development and future auditing.

Monitoring Implementation and 
Continued Compliance
However an organization elects to 
implement policies (or revisions) 
necessary to comply with these DRA 
provisions, it will be necessary to monitor 
and document both the initial roll-out of 
the materials and continued compliance 
over time.

Depending on the structure of an 
organization, it may be appropriate 
for auditors to rely on certifi cations 
of compliance from administrators 
of operating divisions rather than 
conducting detailed audit reviews 
at each subsidiary or division. This 
method is more likely appropriate if 
the organization adopts a centralized 
approach for compliance and adopts a 
standard set of policies and compliance 
program documents. 

If the organization allows subsidiaries 
to develop their own policies, detailed 
reviews of each division or subsidiary 
will be necessary to evaluate the 
adequacy of the policy development 
and implementation at each location. 

Internal Reporting Mechanisms
An effective internal reporting program 
is essential to the operation of an effective 

•

•

compliance program because it enables 
the compliance offi cer to identify 
and address potential issues through 
appropriate corrective action. Most 
compliance programs typically have 
balanced the need to be comprehensive 
with the need for the materials to be 
effective (i.e., increase the likelihood that 
members of the workforce will actually 
read and understand the information). 
However, the inclusion of additional 
detail regarding whistleblower provisions 
in state and federal laws may divert 
attention from the organization’s internal 
reporting programs. Compliance offi cers 
and internal auditors therefore may 
consider increasing their monitoring of 
internal compliance reporting, whether by 
hot-line or other mechanisms, following 
implementation of the DRA-related 
provisions. It also may be appropriate 
to consider spot-checking workforce 
comprehension of compliance training, 
including the relationship between 
the DRA-mandated provisions, core 
compliance program elements, and 
internal reporting mechanisms.

Conclusion 
Like many aspects of compliance program 
development and operation, auditing of 
an organization’s compliance program 
requires consideration of organizational 
culture, unique circumstances, and 
specifi c implementation strategies 

in addition to assessing the required 
elements of applicable guidelines 
and regulations. Periodic auditing 
of compliance program activities, as 
opposed to the organization’s core 
business functions, can improve the 
operation of a compliance program. It 
will demonstrate ongoing oversight of 
regulatory compliance by management 
and the organization’s governing body. 
Reviewing the implementation of the 
DRA-required policies may provide 
valuable insight into the operation of an 
organization’s compliance program as 
well as assurance regarding compliance 
with these latest external demands. NP
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