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FEATURE

  Most employers with self-insured 

group health plans now know they need 

some kind of audit program to make 

sure claims are being paid correctly by 

their Third Party Administrator (TPA).  

Each year, more and more self-funded 

employers initiate audit programs, 

and employers who have already been 

auditing claims expand those programs.  

Why? Because there are signifi cant 

amounts of money involved. 

  Claims costs continue to rise 

significantly every year for most 

employers. Controlling those costs 

becomes more diffi cult all the time.  

Because group health plans are usually 

one of the four largest expenses for 

any company, claims costs have a 

large impact on a fi rm’s bottom-line 

performance. Therefore, controlling 

those costs is critical. As employers 

expand their efforts to audit claims, 

many TPA firms are making equally 

concerted efforts to restrict claims 

audits.  This is not because TPA fi rms 

are concerned with what an audit might 

reveal about their work.  In fact most 

claims (about 95%) are paid correctly.  

However, audits represent additional 

expenses for the TPA.  Extra-curricular 

activities like audits represent expenses 

that need to be aggressively managed.  

The way TPA’s manage audit expense 

is to discourage the activity in the fi rst 

place.  

Self-Insured Employers Can Protect Audit 

Rights With The Right Contract Language

  There are six basic ways TPA fi rms 

discourage audits.  By restricting audit 

frequency; severely limiting the number 

of claims that can be audited; charging 

the employer high audit fees; limiting 

the materials they will provide for an 

audit; restricting audit results; and 

limiting how identifi ed overpayments 

can be recovered.

  Unfortunately, many employers bring 

these audit problems on themselves by 

either signing contracts upfront with 

TPA’s that allow such restrictions, or 

by not tackling the problem head-

on when such audit restrictions are 

suddenly announced. By making sure 

the contract for administrative services 

(referred to here as an Administrative 

Services Organization, or ASO, contract) 

contains the right language upfront 

and by adopting the right frame of 

mind, most of these problems can be 

avoided.

  Let’s fi rst discuss the right frame 

of mind.  It is important for self-funded 

employers to understand three basic 

things:

• The claims paid by a TPA belong 

to the employer, not the TPA.  The 

claims are, by law, the employer’s 

property.   No TPA fi rm can restrict 

an employer’s access to their 

own claims materials unless the 

employer allows them to do so.  

Richard Goode

• Self-funded employers have certain 

fi duciary obligations to make sure 

claims are being properly paid 

and processed. That is a basic 

plan sponsor responsibility for 

self-insured plans. If a TPA has too 

restrictive an audit policy, they may 

be making it diffi cult, or impossible, 

for the employer to meet this 

responsibility.  

• Lastly, it’s the employer’s money 

that is at stake, not the TPA’s.  It 

makes no sense at all to initiate 

the audit and to then allow the TPA, 

who is the subject of the audit, to 

set the rules.  In a claims audit, the 

employer is the only party who has 

a vested interest in whether or not 

claims are correctly paid.  The TPA 

has no money at stake, only the 

time and resources they have to 

devote to the audit. 

  In any given business relationship, 

each party has to protect their own 

best interests. Unfortunately, many 

employers seem to believe the TPA 

is looking out for them or that their 

account rep from the TPA will “do the 

right thing.”  Make no mistake about it: 

the TPA is worried about their bottom-

line, not yours.  The account rep who 

takes you to lunch and seems like such 

a nice guy gets a paycheck with the 

TPA’s name on it, not your company 
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name.  When audit time comes, most 

TPA’s will do as little as possible and 

your account rep will sing his company’s 

song loud and clear.  If you want your 

interests protected, you have to do it. 

Accepting that basic premise is key to 

developing the right state of mind. 

  How does an employer go about 

having their audit rights protected? 

The fi rst step is to specifi cally address 

this issue in the ASO contract.  That 

document should govern your entire 

business relationship with the TPA, 

including audits.  In our business (it 

would be helpful to know a little about 

“their business”, specifi cally how it 

relates to this section), we constantly 

see ASO contracts from different 

fi rms, and we talk to hundreds of 

employers each year about those 

contracts. It’s often discouraging to 

see that employers have simply signed 

a standard contract form given to them 

by the TPA.   When we ask the employer 

why they didn’t negotiate the language 

of the document, we hear comments 

like the following: 

  “They told us their legal department 

won’t let them make changes to the 

contract form…”

  “The account rep said it would 

cause a big delay if we started making 

changes and that he would take care of 

it if we ever had a problem…”

  “We were up against a deadline 

and needed to get the new contract in 

place immediately…”

  These comments fail to recognize 

one simple fact. First, TPA’s need 

and want the employer’s business.  

Second, employers control which fi rms 

their business goes to and they can, if 

they choose,  manage their  business 

relationships with TPA’s much more 

aggressively.

  The language of ASO contracts gets 

negotiated all the time, by all fi rms.  If 

they want your account, the TPA is not 

going to let a contract form stand in the 

way.  You only have once chance every 

two or three years to get the language 

you need in the ASO contract, so it’s 

worth a little extra time and energy.

  Let’s look at some common  

mistakes to avoid in contract language:

• Avoid language that says audits 

will be conducted according to the 

TPA’s audit policies in effect at the 

time of the audit.  You, the employer, 

need to be setting audit policies as 

a condition for the TPA getting your 

business. Whatever policies are 

going to apply to your audit need to 

be spelled out upfront, not at the 

time of the audit.

• Avoid language regarding any audit 

fees that is not specifi c.  Many TPA’s 

want you to agree that audits will be 

conducted in accordance “with fees 

in effect at the time of audit.”  Such 

language is a license for the TPA to 

charge you anything they want as a 

way of discouraging audits.  Again, 

cooperating with audits should be a 

condition of getting your business. 

You should not have to pay an 

excessive fee to make sure your 

money is being handled properly.

• Avoid language that restricts 

how you can pay your auditor or 

restricts the type of audit you can 

conduct.  It’s your money that is at 

stake, not the TPA’s.  You hire and 

pay your auditors, not the TPA.  The 

type of audit you conduct should 

be your choice, and the type of 

contractual relationship you have 

with your auditors should be of no 

concern to the TPA.

• Avoid, at all costs, any language 

that says the TPA fi rm has to agree 

a claim is overpaid before it can be 

considered overpaid.  This entire 

concept is ridiculous, but you would 

be surprised how many TPA fi rms 

want to stipulate in an audit that a 

claim is only overpaid if they agree it 

is.  This is simply a poorly disguised 

attempt to restrict and frustrate 

the audit process and essentially 

places the TPA fi rm in control of the 

audit.  (Imagine a world in which we 

only owed taxes if we agreed we 

owed them!)

  Some audit  restr ic t ions are 

certainly necessary.  Employers should 

not expect to conduct audits every 

month, and they should not expect to 

audit every claim.  The trick is to have 

language in the ASO contract that 

serves the interests of both parties.  

Here are some basic suggestions.

• The ASO Contract:  Should contain 

a specifi c section devoted to 

audits.  This should be the only 

place audits and audit policy is 

addressed.  There should never 

be a separate audit agreement 

required by the TPA that overrides 

the ASO contract.  If the TPA wants 

a separate document addressing 

the subject of audits, that’s fi ne; it 

should be attached as an exhibit 

to and made a part of the ASO 

contract.  Nothing in this exhibit 

should be in any way contrary to 

language in the main body of the 

contract.

• Frequency of Audit:  No employer 

needs to conduct an audit more 

than once every twelve months, so 

agreeing to this kind of timeframe 

is fi ne. But, be careful that there 

is no hidden language limiting 

the frequency of audit based on 

the size of your plan.  We would 

rather see an employer have the 

right to audit only every other year 

and have it done properly than to 

see an annual audit that has been 

neutered by other restrictions from 

the TPA.

• Number of Audit Claims: There has 

to be some limit on the number 

of claims to be audited, but you 

want the limit to be liberally in your 

favor.  Many TPA’s now want to limit 

claims audits to 200 or 300 claims.  

That may be fi ne for a smaller fi rm 

with, say, 1,000 employees. But, 

for a fi rm with 20,000 employees, 

it’s a ridiculously small number. 
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One way to do it is to say that you 

get to audit 100 claims for every 

1,000 plan subscribers each year, 

with a minimum of 150 claims per 

audit.  The TPA will tell you that you 

only need to audit a “sampling” of 

claims, but remember this: one 

correctly paid claim has no bearing 

at all on others.

• Materials Provided: The TPA 

needs to provide hard copies of 

the claim form itself, the EOB, 

screen prints from their system 

showing all payments made and 

all adjustments made on the 

claim, eligibility screens, and any 

and all notes they have related to 

payment of the claim.  If the claim 

is discounted via a provider network 

other than the TPA, a repricing sheet 

should also be attached.  Finally, 

the TPA should provide a copy of 

the provider’s (facility claims only) 

line-item billing statement for any 

claim with a paid amount of over 

$25,000.
• Recovery of Overpayments :  

Employers, or their appointed 

agents, have to be free to recover 

monies on any claims auditors 

deem to be overpaid.  Otherwise, 

the employer and the auditors 

quickly lose control of audit.  This 

is a critical point. You, the plan 

sponsor, want to control the audit 

process that identifies overpaid 

claims, and you want to control 

the process of recovering your own 

money.  Never rely on the TPA to do 

either of these things for you.

• Audit Fees:   The TPA should support 

the audit as a condition of gaining 

an employer’s business.  If you have 

to agree to an additional audit fee, it 

should not exceed $1,500.

• Exclusivity:  Make sure you specify 

that the audit guidelines in your 

ASO contract are the only guidelines 

that apply to your audits.  You do 

not want the TPA to come along 

Self-Insured, continued on page 40

Suggested Audit Language For Your ASO Contract

  The following is offered as an example of the right kind of audit language to 

have in your ASO contract.

Claims Materials

  All claims materials are deemed to be the property of the Employer with 

Employer granting TPA the use of said materials for purposes of fulfi lling its 

obligations under this contractual agreement.  TPA shall in no way restrict 

Employer’s access to or use of said materials so long as said access or use does 

not violate any applicable federal or state laws.

Employer’s Right To Audit.

  Once each calendar year during the term of this agreement, Employer 

shall have the right to conduct an audit of claims paid by TPA.  TPA accepts 

the responsibility to cooperate with and support Employer’s audit program as 

a material consideration for Employer entering into this agreement. TPA fi rm 

will receive a fi xed fee of $1,000 for each audit conducted by Employer but will 

receive no other types of audit reimbursement whatsoever.

  In each audit, Employer shall either examine claims in person or appoint a 

designated representative. Each audit will be limited to claims paid within the 

past twelve months, or within the past eighteen months if Employer did not 

conduct an audit in the prior calendar year.  Each audit will consist of 150 claims 

or 100 claims per plan subscriber (as of the beginning of the calendar year in 

which the audit is being conducted), whichever is the higher number.

  For each claim chosen for audit, TPA will provide hard copies (photocopies or 

screen prints) of the following materials:  1) the claim form itself; 2) the Explanation 

of Benefi ts form; 3)  screen prints showing all provider charges, all payments made 

on the claim, and all adjustments or credits made to the claim; 4) provider 

network repricing sheets, if any; 5) any and all correspondence or notes related 

to payment of the claim; and 6) a detailed line-item billing statement from the 

provider (for any claim with a paid amount over $25,000).  If TPA is also the 

provider network utilized by employer, TPA will also provide, for each audit claim, a 

hard copy of the actual provider contract, along with a complete pricing schedule, 

used to reprice and pay the claim.

  All claims will be examined in the offi ce of the TPA or in the offi ces of the 

provider network, whichever is deemed by the Employer to be more effective for 

audit purposes.  Examination of claims will not exceed one Monday through Friday 

period and will not involve more than four auditors from Employer.

  TPA will have an opportunity to respond to each claim identifi ed by Employer’s 

auditors as a payment error, but Employer, as plan sponsor, will determine for 

itself whether or not a claim is correctly paid.  For overpaid claims, Employer 

may elect to recover overpaid amounts directly from the provider or to appoint an 

agent to do so.

  In any given year, Employer may elect to conduct a fi nancial audit of the 

account from which Employer’s claims are paid, a more traditional industry 

procedural audit, or an audit of TPA charges versus contractual pricing 

agreements. If Employer elects to substitute another audit type, Employer’s right 

to conduct a claims audit as outlined herein will be forfeited for that year only.

  No other document will govern audits conducted by Employer unless expressly 

agreed to in writing by Employer and the audit rights defi ned herein shall in no way 

be diminished or altered without the written consent of Employer.
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FEATURE
Outpatient Compliance, 

continued from page 26

There are many additional reports 

that can be run depending on what 

you are interested in examining, 

including a top 10 OCE edit frequency 

report, a modifi er frequency report, 

E/M visit level distribution report, and 

missed charges and revenue in the 

emergency department.   You can develop 

simple, intermediate, or complex reports 

depending on your needs and the user’s 

understanding and capability. 

Summary

No one looks forward to an OIG 

audit.  However, making internal audit 

a priority will ensure that if and when 

the audit comes, your organization is 

fully compliant.  Using your outpatient 

data strategically is the key to success.  

Remember a picture, table, graph, or 

report can tell a compelling compliance 

and revenue opportunity story.  Make 

the data accessible and share it with 

relevant departments to bring plans for 

improvement and change to the table 

for discussion and implementation.  

Self-Insured, continued from page 39

later with another “Audit Policy” 

document that contains a different 

set of rules.

  If self-funded employers can cover 

these basic points in their ASO 

contracts, they would automatically 

have far more effective audit programs.  

TPA firms are not the enemy.  Like 

all of us, they are in business to make 

money for themselves. Many TPA’s 

cooperate fully with audits and are a joy 

to work with; others view audits like the 

plague – something to be avoided if at 

all possible.  No matter which fi rm you 

deal with, these basic points can help 

both parties understand exactly what 

is supposed to happen when audit time 

rolls around.  !

  Richard Goode is Senior VP of 

MedReview, LLC, A Denver-based fi rm 

that conducts claims and pharmacy 

audits for self-funded employers.  He 

can be reached at (313) 539-0355, 

at rgoode@medreviewllc.com or at 

www.medreviewllc.com.

Develop reports as an educational tool 

to show departments where they are 

doing well and where they may have 

problems.  

Your partners in outpatient 

compliance are your colleagues.  

Show them how to rely on data and 

management reports to uncover 

compliance r isks and revenue 

oppor tunit ies. When everyone 

understands that your goal is to 

minimize the chance of a government 

audit (and worse, government fi nes for 

non-compliance) and improve revenue, 

their cooperation and your success is 

practically guaranteed.  !

Jugna Shah, MPH, is President 

and founder of Nimitt Consulting 

Inc., a consulting fi rm specializing in 

providing healthcare organizations, 

providers, and government clients 

both domestically and internationally 

with information, education, policy 

and data analysis to arrive at targeted 

and strategic solutions related to 

regulatory initiatives that impact 

service delivery, cost, accessibility, 

and quality.  For more information 

on Nimitt Consulting Inc. visit 

www.nimitt.com. 

AHIA MISSION STATEMENT

The Association of Healthcare 

Internal Auditors (AHIA) is the only 

international organization dedicated 

to the advancement of the healthcare 

internal auditing profession.  

AHIA’s mission is to promote cost 

containment, revenue enhancement, 

and increased productivity in 

healthcare institutions through 

internal auditing.

AHIA seeks to strengthen healthcare 

internal auditing by:

•  providing for the continuing 

professional education needs 

of healthcare auditors and 

compliance professionals

•  providing a forum for  

sharing information, 

  experience, and ideas related to 

healthcare internal auditing and 

  monitoring

•  promoting the benefi ts of 

healthcare  internal auditing to 

healthcare executives and trustees

•  representing the profession to 

other  organizations, government 

agencies, and the public.


