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In February of 2006, President Bush 
signed into law the Defi cit Reduction Act 
of 2005 (DRA). Pursuant to Section 6032 
of the DRA, entities that receive or pay $5 
million or more annually under a Medicaid 
state plan, as a condition to such payment, 
must have in place health care law fraud, 
abuse and waste compliance programs 
that satisfy certain federal requirements. 
These programs were required to be in 
place by January 1, 2007. A DRA covered 
entity that does not comply with these 
new requirements risks losing all of its 
Medicaid funding and sanctions for the 
submission of false claims. 

For the fi rst time, Section 6032 of the 
DRA mandates that certain providers and 
suppliers, including hospitals, skilled 
nursing facilities, large pharmacies, 
laboratories and medical groups, will 
be required to develop compliance 
programs. Further, in light of the 
considerable consequences for the failure 
to comply, entities previously reluctant 
or uninterested in undertaking voluntary 
compliance activities may now have a 
renewed interest in ensuring that all of 
their employees, agents and contractors 
understand the importance and impact of 
an effective compliance program.

The enactment of the DRA 
Medicaid Program Integrity provisions 
demonstrates a new strategy of increased 
focus and resolve on the part of the 
federal government to combat fraud, 
waste, and abuse in the Medicaid 
program. This Medicaid Program 
Integrity initiative specifi cally enlists the 
help of states and health care employers 
and employees in this effort. Although 
the DRA made dramatic cuts in a variety 
of federal budget items, including certain 
Medicaid program benefi ts, it contains a 

number of new mandates with increased 
spending and fi nancial incentives aimed 
at combating Medicaid fraud and abuse. 
This new focus includes additional 
payments to states that adopt a state False 
Claims Act with whistleblower provisions 
and the addition of 100 new employees 
at the Centers for Medicare and Medicaid 
Services dedicated to Medicaid Program 
Integrity issues.

One of the new mandates requires 
that health care entities to which the DRA 
applies will need to establish written 
policies and update employee handbooks 
to include detailed information about the 
federal False Claims Act and parallel state 
laws, as well as information regarding 
whistleblower protections. Section 6032 of 
the DRA, entitled “Employee Education 
About False Claims Recovery,” requires 
that by January 1, 2007, Medicaid state 
plans must require entities that receive 
or make annual Medicaid payments of at 
least $5 million as a condition of receiving 
such funds, to:

Establish written policies for all 
employees and any contractor or agent 
of the entity, that provide detailed 
information about:

1.

the federal False Claims Act (FCA); 

administrative remedies for false 
claims and statements under 31 
U.S.C. Sections 3729 through 3733; 

any state laws pertaining to civil or 
criminal penalties for false claims and 
statements; 

the whistleblower protections under 
the Federal FCA and corresponding 
state provisions; and 

the role of such laws in preventing 
and detecting fraud, waste, and 
abuse in Federal health care 
programs.

2. Include as part of such written policies, 
detailed provisions regarding the 
entity’s policies and procedures for 
detecting and preventing fraud, waste, 
and abuse.

3. Include a specifi c discussion of the 
following in the entity’s employee 
handbooks:

the Federal FCA and corresponding 
state law provisions identifi ed above;

the rights of employees to be 
protected as whistleblowers; and

the entity’s policies and procedures 
for detecting and preventing fraud, 
waste, and abuse.

CMS has clarifi ed that despite the 
somewhat misleading title, there is no 
training per se required by Section 6032. 
Nonetheless, the scope of this DRA 
provision is expansive. Not only must 
the written policies outlined above cover 
all employees, these policies must also 
cover certain agents and contractors. In 
a December 13, 2006 letter distributed to 
State Medicaid Directors, CMS defi ned 
a contractor or agent to include any 
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person, company or organization that 
i) is involved in providing or otherwise 
furnishing Medicaid healthcare items or 
services of the entity, ii) performs billing 
or coding functions for the entity, or iii) 
is involved in monitoring of healthcare 
provided by the covered entity. At a 
minimum, CMS’s interpretation of the 
DRA requires an entity to send out its 
policies to its contractors and agents, 
apprise them of the fraud and abuse 
provisions of federal and state laws, and 
ensure that the contractors and agents 
are knowledgeable about how to report 
possible fraud or abuse to the entity 
and governmental entities. It is still an 
open issue whether the contractors must 
actually adopt these policies. We expect 
further guidance from CMS about the 
contractor and other issues shortly.

Due to the extensive nature of the 
mandates and the severe consequences 
for failure to comply, organizations 
that receive or pay $5 million or more 
in Medicaid funds annually should 
have already developed the policies, 
procedures, and employee handbook 
provisions mandated by the DRA. 
Although no approved State Medicaid 
Plans implementing Section 6032 were in 
place as of January 1, 2007, CMS has taken 
the position that all qualifying entities 
were nonetheless required to comply as of 
that date.

In an effort to comply with Section 
6032 of the DRA, health care providers 
must carefully balance the need to 
comply by educating their employees, 
contractors, and agents about the federal 
and state false claims prohibitions 

and whistleblower provisions while 
simultaneously not unintentionally 
creating future whistleblowers. This is 
especially challenging in light of the 
somewhat ambiguous language of the 
DRA provision itself and the lack of 
defi nitive guidance from CMS on many of 
the areas of uncertainty.
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