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Physician Compliance

By Judith L. Kares, Esq.

Physician Compliance:
A Practical Approach

F raud, waste and abuse  in  public
health  care  programs  continue
to  be  top  priorities  for  federal

and state governments.  The Office of
Inspector General of the Department of
Health and Human Services (“OIG”)
recently reported that, in fiscal year 2001,
it saved federal health programs $1.5
billion as the result of fraud investigations
and another $411 million from provider
audit disallowances. In addition, the OIG
excluded 3,756 individuals and entities
from participation in those federal health
programs as a result of its investigations.
During that same time period, the
Department of Justice collected more than
$1.2 billion from health care fraud.  The
concern with respect to fraud, waste and
abuse is not limited to the public sector.
Private payers are becoming increasingly
vigilant in their efforts to guard against
improper claims and other practices that
divert valuable healthcare dollars from
their intended  use.

Most public and private investigative
and enforcement efforts have focused on
facility providers, including hospitals,
skilled nursing facilities, home health
agencies, and third-party payers.
However, more attention is being directed
toward professional providers, including
teaching physicians, other hospital-based
physicians, individual and small physician
practices, and network physicians.

The delivery of healthcare is a team
effort, in which physicians play a critical
role.  Physicians’ compliance (or failure

to comply) with applicable standards,
including legal and regulatory
requirements, can have an extremely
adverse impact not only on the physicians
themselves, but also on those with whom
they work to deliver care.  This is true not
only for physician employees, but also for
members of an entity’s medical staff or
provider network. The failure of healthcare
delivery team members to follow similar
guidelines with respect to acceptable
medical practice, documentation, billing,
maintaining patient confidentiality and the
appropriateness of certain referral and
other business arrangements is likely to
result in heightened scrutiny on all
members of the team.

All healthcare entities (facility
providers, independent physician
associations [IPA], payers, and physician
practice groups) should encourage (or
require through provisions in the medical
bylaws or contractual terms) physician
employees, medical staff and network
physicians to comply with the terms of the
entity’s corporate compliance program.  To
the extent that the physicians are not
employees of the entity, the physicians
should be encouraged to develop their own
individual or practice compliance
programs.

Defining Compliance
In its most simplistic terms,

compliance is “doing things right the first
time.”  In the context of healthcare,
provider compliance (e.g., facilities,

physicians and third-party payers)
includes the following aspects:

• Maintaining   personal  and  profes-
sional integrity

• Complying with    legal  and   regula-
tory requirements

• Honoring contractual obligations
• Meeting  accreditation  and   industry

standards
• Complying with internal policies and

 procedures
• Following  ethical  business  practices

of honesty, good faith and fair dealing

Physician Compliance Program
Guidance

Under the Federal Sentencing
Guidelines, as well as the physician
practice compliance guidance released by
the OIG, physicians are encouraged to
develop and implement “effective”
compliance programs.  Both authorities
acknowledge that “no one size fits all.”
Compliance programs should be unique
for each entity .  Nevertheless, each and
every compliance program should include
certain basic components.

The OIG recommends that the
following basic components be included
in compliance programs for individual and
small group physician practices.

• Conducting internal monitoring and
auditing

• Implementing compliance and  prac-
tice standards
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• Designating   compliance   officer  or
contact

• Conducting appropriate training and
education

• Responding appropriately to detected
offenses  and  developing  corrective
action

• Developing  open  lines  o f  communi-
cation

• Enforcing disciplinary standards
through well-publicized guidelines

The OIG notes that, although similar
components have been included in
previous provider guidance, the physician
guidance does not suggest that all seven
components be implemented at once.
Instead, the OIG suggests a step-by-step
approach, which is in recognition of the
financial and staffing resource constraints
of physician practices.  The OIG’s listing
of components also suggests the priority
of each step.

Step One:  Auditing and Monitoring
This first step includes two types of

review:  (1) a practice standards and
procedures review; and (2) a claims
submission audit.  The standards and
procedures need to be reviewed to assure
they are current and complete, including
changes in CPT  and ICD–9 codes,
regulatory requirements, etc.  The claims
submission audit would begin with a
review of the entire claims development
and submission process, and would
include a review of bills and applicable
medical records to assure compliance with
coding, billing and documentation
requirements.  The initial (baseline) audit
should establish a consistent methodology
(e.g., randomly selected number of
medical records – five or more medical
records per federal payer or five to ten
medical records per physician) for
selecting and examining records which
can serve as a basis for future audits.  Such
reviews can be done retrospectively or
concurrently with claims submission and
can be conducted by internal personnel or
external experts.

Step Two:  Practice Standards and
Procedures

After identifying potential risk areas
through auditing and monitoring, the next
step is to be sure that the practice develops

written standards and procedures to
address these risk areas.  Specific risk
areas noted by the OIG include the
following.

• Coding and billing
• Documentation,  including   medical

records   and     the    HCFA    1500
claim form

• Kickbacks   and   referral   violations
(e.g.,   inducements  to  refer  or referr-
als to entities [in  which physi-
cians have special interests]  to  pro-
vide designated health services)

• Local medical review policy
• Advance beneficiary notices
• Certifications for medical equipment,

supplies and home health services
• Physician    role    under    EMTALA

(emergency room  medical  screening
and stabilization)

• Payments  to  physicians to  reduce or
limit services

• Third-party billing services
• Professional courtesy

(Such issues are generally applicable
to all physicians, whether they are
employed by a healthcare entity or are a
member of its medical staff or physician
network.  A healthcare entity with
physician employees needs to assure that
its corporate compliance program develops
appropriate policies and procedures to
address these physician issues.)

One suggestion for an individual or
group practice is to borrow policies and
procedures from other health care entities
(e.g., hospitals, IPAs, professional
associations) as a starting point. It will be
particularly helpful to develop common
understandings and uniform guidelines
between a healthcare entity and its medical
staff or network providers, and, thus, to
assure that each treats similar situations
similarly.

Another recommendation is that a
practice create a compliance binder that
will include the practice’s written policies,
as well as relevant HCFA directives and
carrier bulletins and summaries of
informative OIG documents (e.g., Special
Fraud Alerts, Advisory Opinions,
inspection and audit reports).  The OIG
also notes the importance of a practice
updating its clinical forms to assure
inclusion of all relevant information.
(This is also an excellent suggestion for
all healthcare entities.)

Step Three:  Designation of a Compliance
Officer and Contact(s)

The OIG permits considerable
latitude with respect to the selection of a
compliance officer, whose principle
functions are to develop, implement,
monitor and evaluate all aspects of the
compliance program.  The OIG suggests
the following alternatives.

(1)  One individual be designated as the
compliance officer.
(2)  Division of the responsibilities be
divided among several employees, each of
them designated as a “compliance contact”
(e.g., one employee could be responsible
for preparing written standards and
procedures,  another for conducting or
arranging for periodic audits, another for
reviewing referral relationships, etc.).
 (3) Outsourcing all or part of the function
to an available third party (e.g., consultant,
physician practice management company,
management services organization,
independent practice association or third-
party billing company), so long as the
outside source is readily available.

Step Four:  Compliance Training
Physician practices need to provide

for general compliance training, as well
as training related to specific risk areas.
The first step is to determine (1) who needs
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training, (2) the type of training that best
suits the practice’s needs, and (3) when
and how often education is needed and
how much each person should receive.
This is an area where a practice might
want to take advantage of opportunities
to participate in training provided by other
health care providers, payers, carriers or
professional associations.  (Again, it would
also be to a healthcare entity’s advantage
to encourage its physicians,  [whether
employees, medical staff, or network
providers,] to participate in the entity’s
training programs.)   An individual or
group practice also might want to consider
jointly sponsoring training with other
health care providers, including other
physician practices.

Step Five:  Response and Follow Through
The OIG emphasizes the importance

of a practice developing and implementing
appropriate responses to detected offenses,
including the development of corrective
action initiatives.  This might include
thorough investigation, prompt return of
improper payments or overpayments,
appropriate disciplinary action, additional
training, improvements to existing policies
and procedures, and monitoring of
corrective action to assure effectiveness.

Step Six:  Effective Communication
The OIG stresses the importance of

developing open lines of communication,
including an open environment where
employees feel comfortable raising issues
as they arise, as well as an expectation that
they will do so.  Practices are encouraged
to provide disciplinary consequences for
failure to report such issues, but also to
implement non-retaliation policies for
good faith reporting of potential problems.
Practices are encouraged to utilize
informal communication techniques,
including conspicuous notices posted in
common areas and the development and
placement of a compliance bulletin board
where everyone can receive up-to-date
information.

Step Seven:  Disciplinary Standards
A practice should ensure that

appropriate disciplinary standards for
violations of the compliance program are
communicated and consistently enforced.
They should be flexible enough to account
for mitigating or aggravating
circumstances.  The OIG also stresses the
need for physician practices to make sure
all current and potential employees are not
listed on the OIG or GSA lists of
individuals excluded from participation in

federal health care programs, and if they
are, that the practice has the ability to
terminate them.

In conclusion, it behooves all
healthcare entities to encourage, facilitate
(or require, through provisions in medical
bylaws or contractual terms) physician
employees, medical staff and network
physicians to comply with the terms of the
entity’s corporate compliance program.
To the extent that the physicians are not
employees of the entity, they should be
encouraged (or  required) to develop their
own individual or practice compliance
programs.  The OIG encourages physician
practices to collaborate with other
providers’ compliance efforts, at least with
regard to training and education programs
and using another entity’s policies and
procedures as a template.   An entity might
provide additional compliance services to
physicians, but only so long as those
physicians pay fair market value for the
services.  This will avoid potential anti-
kickback, inurement or private benefit
issues or other impropriety.   �
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