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FRAUD AND ABUSE RISK AREAS
Submission of Accurate Claims and 
Information
 The Guidance establishes that the 
preparation and submission of claims 
to federal healthcare programs remains 
the cornerstone of the government’s 
enforcement priorities. The OIG reminded 
hospitals that they must (1) appropriately 
document underlying assumptions of 
claims and ensure that those assumptions 
are well-reasoned, (2) maintain records of 
efforts to comply with federal healthcare 
program requirements, and (3) promptly 
disclose and return overpayments that 
result from erroneous claims.  

 The OIG also highlighted four areas 
of risk that are “evolving” or “under-
appreciated” by the industry:5 (1) outpatient 
procedure coding; (2) admissions and 
discharges; (3) supplemental payments; 
and (4) use of information technology.  

OIG Enforcement Priorities and Current Issues 
for Hospitals: 2005 Supplemental Hospital 
Compliance Guidance and Work Plan
By Lawrence W. Vernaglia, JD, MPH and Rachel Schneller Ziegler, JD, MPH

To comply with the numerous laws, regulations, policies, accreditation standards, and payor 
contract requirements affecting hospitals, hospital managers must find ways to focus their 
efforts.  Every hospital is different; thus, local issues and business realities should be a primary 

guide in these endeavors.  Identifying the priorities of healthcare enforcement agencies, however, is a 
useful way to target reviews and audits and direct management a�ention.
 The United States Department of Health and Human Services (DHHS) Office of Inspector General 
(OIG) published several significant documents in 2005 that inform providers about the agency’s 
enforcement priorities.  These publications include the revised “Supplemental Compliance Program 
Guidance for Hospitals” (Guidance)1 and the 2005 Work Plan (the Work Plan).2  Reviewing these 
publications can help hospitals develop a be�er understanding of the OIG’s views about fraud and 
abuse laws and regulations and areas of potential risk.3  This article briefly summarizes some of the 
notable compliance and enforcement concerns raised.4

  

Management should evaluate existing 
compliance programs to ensure that these 
new and evolving areas are appropriately 
addressed. 

 1.  Outpatient Procedure Coding
 The OIG advised hospitals to pay 
closer a�ention to outpatient procedure 
coder training and to review regularly 
outpatient documentation practices to 
ensure that coding is based on accurate 
medical service records. It warned against 
the following seven outpatient procedure 
coding errors that could result in hospital 
liability:

§ Billing on an outpatient basis for 
“inpatient-only” procedures.

§ Submi�ing claims for medically 
unnecessary services by failing to 
follow Fiscal Intermediary (FI) local 
policies. 

§ Not following National Correct 
Coding Initiative (NCCI) guidelines. 

§ Submi�ing incorrect claims for 
ancillary services because of outdated 
charge description masters.

§ Errors in applying the multiple 
surgical procedure discount rule.

§ Using improper codes to describe 
evaluation and management services.

§ Improper billing for non-covered 
observation services. 

 A number of coding investigations are 
described in the Work Plan.  

 2.  Admissions and Discharges
 A patient’s status at the time of 
admission or discharge can affect 
reimbursement; thus, it is important for 
hospitals to develop thoughtful admission 
and discharge policies. The OIG warned of 
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five practices that could result in hospital 
liability:

§ Failure to include on the same claim 
all outpatient services provided to a 
patient at the same hospital on the 
same day.

§ Abuse of partial hospitalization 
payments for behavioral and mental 
health services. 

§ Same-day discharges and re-
admissions.

§ Violation of Medicare’s post-acute 
transfer policy, which is limited 
to certain designated Diagnosis 
Related Groups (DRG). The Work 
Plan indicates the OIG’s interest in 
evaluating intermediaries’ abilities to 
identify violations of the post-acute 
transfer policy. 

§ Improper transfers of patients to long 
term care hospitals located within the 
same center as an acute care hospital.

 3.  Supplemental Payments
 The OIG also warned against the 
following practices designed to enhance 
hospital claims for “supplemental 
payments” or amounts claimed in 
addition to, or in lieu of, normal DRG 
reimbursement:

§ Improper reporting of the costs of 
“pass-through” items.6 

§ Perceived abuse of DRG outlier 
payments. 

§ Claims for incorrectly designated 
“provider-based” entities resulting in 
improper higher reimbursements. 

§ Improper claims for items and 
services furnished to patients enrolled 
in clinical trials. 

§ Claims for organ acquisition costs 
that do not satisfy reimbursement 
requirements. 

§ Claims for cardiac rehabilitation 
services that are not reasonable and 
necessary and/or furnished under a 
physician’s direct supervision. 

§ Failure to follow Medicare rules 
regarding payment for costs related 
to graduate medical education (GME).  
The Work Plan identified planned 
enforcement efforts relating to GME 
(and other educational program) 
reimbursement.  

 4.  Use of Information Technology
 The OIG admonished hospitals 
to ensure that computer systems and 
so�ware used for coding and billing are 
designed to minimize billing errors. It 
expressed concern that hospitals’ reliance 
on electronic medical records and claims 
submission could result in inaccurate 
billing. 

B.  Referral Statutes
 The OIG offered guidance regarding 
compliance with the Physician Self-
Referral Law (Stark Law) and the federal 
Anti-Kickback Statute (AKS). While 
hospitals must be familiar with the basic 
Stark and AKS rules and safe harbors, 
the following discussion highlights areas 
of heightened concern discussed in the 
Guidance. 

 1.  Stark Law
 Stark prohibits an entity such as 
a hospital from billing Medicare for 
“designated health services” (DHS) 
referred by a physician with whom the 
entity has a financial relationship. The 
OIG offered guidance for Stark compliance 
training.7 In addition, the Guidance 
identified billing and documentation 
practices that will help to avoid liability, 
including:

§ Frequent and thorough reviews of 
contracting and leasing processes.

§ Compliance with reporting require-
ments set forth in the regulations.

§ Accurate determinations and docu-
mentation of fair market value.

§ Documentation of the total value of 
non-monetary compensation pro-
vided annually to each referring 
physician.

§ Documentation of the value of 
medical staff incidental benefits.

§ Accurate records of the provision of 
professional courtesy. 

§ Compliance with Stark regulations 
regarding physician recruiting 
practices (including joint recruiting 
with physician group practices). 

 Providers should be aware of 
the OIG’s emphasis on documenting 
underlying assumptions when analyzing 
Stark exceptions. 

 2.  Federal Anti-Kickback Statute
 The AKS is one of the OIG’s core 

enforcement authorities. The OIG advised 
that hospitals ask the following four 
questions to identify arrangements or 
practices at risk of AKS liability:

§ Does the arrangement or practice 
have a potential to interfere with, or 
to skew, clinical decision-making?

§ Does the arrangement or practice have 
a potential to increase costs to federal 
healthcare programs, beneficiaries, or 
enrollees?

§ Does the arrangement or practice 
have a potential to increase the risk 
of overutilization or inappropriate 
utilization?

§ Does the arrangement or practice raise 
safety or quality of care concerns?

 These questions are important 
because they outline the thought process 
a prosecutor or investigator might employ 
when deciding whether an arrangement 
or practice violates the AKS. The OIG 
also identified seven areas of potential 
AKS risk. Most of these areas focus on 
hospitals’ relationships with physicians; 
thus, hospitals should pay particular 
a�ention to these relationships when 
designing compliance programs. 

 a.  Joint Ventures
 For many years, the OIG has 
expressed concern that hospital joint 
ventures may violate the AKS because 
remuneration from the venture might be 
a disguised payment for referrals to the 
venture or one of its participants. The OIG 
identified several suspect characteristics 
that suggest an improper relationship 
between remuneration and referrals. 

§ The selection or retention of venture 
participants in a manner that takes 
account of the value or volume of 
referrals. 

§ That a participant, prior to the 
existence of the joint venture, was 
already engaged in the line of 
business to be conducted by the joint 
venture and owns all or most of the 
equipment, provides or performs all 
or most of the items or services, or 
takes responsibility for all or most 
of the day-to-day operations (i.e., is a 
“captive referral source”). 

§ That participants invest limited or no 
resources and assume limited or no 
business risk but obtain significant 
distribution of profits. 
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 Regardless of the type of joint venture, 
the OIG advised that hospitals implement 
the following minimum safeguards to 
reduce the risk of AKS liability. 

§ Barring physicians employed by the 
hospital or its affiliates from referring 
to the joint venture.

§ Ensuring that medical staff and 
other affiliated physicians are not 
encouraged to refer to the joint 
venture.

§ Notifying physicians annually in 
writing that they should not refer to 
the joint venture.

§ Refraining from tracking the volume 
of referrals a�ributable to particular 
referral sources.

§ Ensuring that no physician compensa-
tion is tied to the volume or value 
of referrals to, or other business 
generated for, the venture.

§ Disclosing all financial interests to 
patients.

§ Requiring that other participants in 
the joint venture adopt similar steps.8 

 b.  Compensation Arrangements with  
Physicians

 Among the methods some hospitals 
have employed to retain physicians is to 
enter into arrangements with physicians or 
physician groups whereby the physicians 
provide items or services to the hospital 
in exchange for compensation. The OIG 
advised that a hospital ensure that any 
remuneration between the hospital and 
a physician (1) is at fair market value for 
actual and necessary items furnished, or 
services rendered, and (2) does not take 
into account of the volume, or value of 
referrals, or other business generated.

 c.  Recruitment Arrangements
 Hospitals, particularly those in 
underserved areas, have increased efforts 
to maintain an adequate physician 
base in their communities. Regulations 
offer narrow safe harbor protection 
for recruitment arrangements that 
a�ract primary care physicians to areas 
designated as health professional shortage 
areas (HPSAs).9 This safe harbor does 
not protect (1) recruitment to areas not 
designated as HPSAs, (2) recruitment 
of specialists, or (3) joint recruitment by 
a hospital and a physician practice. In 
evaluating arrangements not protected 
by the safe harbor, the OIG offers the 

following markers of suspected violations 
that might trigger OIG scrutiny.10

§ A recruitment benefit of exceptional 
size and value. 

§ The duration of the payout exceeds 
three years. 

§ The physician recruited is likely to 
bring with him a substantial referral 
base.

§ The physician recruited is not 
necessary to ensure adequate access 
to care for patients in the community. 

§ Joint recruitment arrangements be-
tween hospitals and existing practices 
or managed care organizations (i.e. 
referral sources) in which the hospital 
makes payments to the other entity. 

 d.  Discounts
 Certain discounts offered by health-
care entities fit within the revised discount 
safe harbor to the AKS.11 The OIG warned, 
however, that the discount safe harbor 
does not protect discounts offered to 
one payor but not to federal healthcare 
programs. Specifically identified discount 
risks include “swapping” arrangements in 
which a hospital accepts from a supplier an 
unreasonably low price on Part A services 
paid for by the hospital in exchange for 
referrals for Part B services billed by the 
supplier to Medicare. 

 e.  Medical Staff Credentialing
 The OIG indicated heightened interest 
in medical staff credentialing policies.  
It warned that policies that condition 
privileges on referrals or procedures 
“beyond volumes necessary to ensure 
clinical proficiency” are suspect.12 

 f.  Malpractice Insurance Subsidies
 Skyrocketing malpractice insurance 
premiums are causing physicians to 
leave communities, change specialties, 
or, in some cases, stop practicing. In the 
Guidance, the OIG stated that malpractice 
insurance subsidies to non-obstetricians 
(who are not covered by the safe harbor 
for obstetrics subsidies) may comply with 
the AKS provided they have the following 
characteristics. 

§ The subsidy is provided on an interim 
basis for a reasonably fixed period in 
a geographic area experiencing severe 
access problems.

§ The subsidy is offered only to current 
active medical staff or new physicians 

with no or few established patients.13 

§ The criteria for the subsidy are 
unrelated to the volume or value of 
referrals.

§ The subsidy does not result in a 
windfall for physicians.

§ The physicians who receive the 
subsidy are required to perform 
services or relinquish rights equal in 
value to the value of the subsidy.14 

§ The subsidized insurance is available 
to the physician regardless of where 
he provides services.  

C.  “Gainsharing” Arrangements
 The OIG also expressed concern about 
a largely unenforced area of interest—
hospital “gainsharing” arrangements.  
Several laws may prohibit “gainsharing” 
payments that influence physicians to 
reduce or limit services provided, even 
if the payment is not tied directly to a 
specific patient or reduction in services.  
Surprisingly, the OIG appears to interpret 
the statute so that inducements resulting in 
a reduction in even medically unnecessary 
care violate the statute. 

D.  Emergency Medical Treatment and 
Labor Act (EMTALA)
 EMTALA, the anti-dumping law,15 
has never been viewed as one of OIG’s 
core enforcement statutes. Yet, the OIG 
expressed new interest in EMTALA in the 
Guidance, perhaps in response to CMS’s 
release of new, more flexible, EMTALA 
regulations.16 The OIG advised that 
hospitals review their obligations under 
EMTALA, educate emergency department 
staff, and be aware of the circumstances 
under which they must provide a medical 
screening exam. 

E.  Substandard Care
 The Guidance also suggests that the 
OIG will increase its a�ention to sub-
standard hospital care and compliance 
with conditions of participation.  OIG’s 
apparent concern with quality of care is 
one of the most significant changes in 
the OIG’s compliance priorities. Given 
the OIG’s warnings, it is possible that 
the government will direct additional 
resources to investigations targeting 
quality of care. Thus, hospital compliance 
programs should review and audit quality 
as they do risk management, infection 
control, and staff performance.
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F.  Relationships with Federal Health 
Care Beneficiaries
 The OIG expressed renewed concern 
about the potential risks that arise from 
hospitals’ relationships with federal health-
care beneficiaries which may violate the 
Beneficiary Inducement Act (BIA), or the 
AKS.17 The BIA prohibits hospitals and 
other entities from offering remuneration 
to a beneficiary if the hospital knows or 
should know that the remuneration is 
likely to influence the beneficiary to obtain 
items or services reimbursed by Medicare 
or Medicaid. The OIG focused on three 
categories of beneficiary “payments” that 
may pose risks for hospitals: (i) gi�s or 
gratuities; (ii) cost-sharing waivers; and 
(iii) free transportation.

G.  Billing Substantially in Excess of 
Usual Charges
 Another unused OIG enforcement 
tool that has recently received more 
a�ention is the “substantially in excess” 
statute.18 Pursuant to this law, a hospital 
may be excluded from participation in 
federal healthcare programs for submi�ing 
charges “substantially in excess” of usual 
charges (or costs). While federal law 
does not require that a hospital provide 
Medicare or Medicaid its “best price,”19 
a hospital must take care not routinely to 
charge the government substantially more 
than it charges other purchasers. 

H.  HIPAA 
 The OIG stated that hospitals are 
required to comply with applicable 
provisions of the HIPAA Privacy and 
Security Rules20 governing the use and 
disclosure of individuals’ protected 
health information (PHI) and se�ing forth 
standards to ensure the confidentiality 
of electronic PHI. The OIG’s a�ention to 
HIPAA as a fraud and abuse risk area 
is surprising given that the industry has 
until now believed that this area was the 
exclusive terrain of the DHHS Office for 
Civil Rights or CMS’s Office of HIPAA 
Standards. 

AREAS OF GENERAL INTEREST
 In addition to the eight fraud and 
abuse risk areas discussed above, the OIG 
also identified three additional areas of 
general interest: (1) patient discounts; 
(2) free preventive care services; and (3) 
professional courtesy. 

CONCLUSION
 The Guidance and the Work Plan 
can alert hospitals to new compliance 
and fraud, abuse risk areas, and assist 
them in developing and maintaining 
internal compliance programs. While 
the OIG’s views reflect a changing 
healthcare enforcement environment, 
taking these views into account when 
se�ing compliance priorities should help 
hospitals to wade through the rough 
and muddy waters of federal health care 
program compliance. §
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