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C
ongress created the 60-day repayment 
requirement in the 2010 Affordable Care Act. The 
final rule1 for Medicare Part A and B providers 
and suppliers was published by the Centers 

for Medicare and Medicaid (CMS) on February 26, 2016, 
and took effect on March 14, 2016. CMS asserts that the 
requirements have been enforceable since 2010, despite the 
absence of regulations until the final rule was released.

Court decisions prior to the final rule support that 
position. CMS intended the final rule to provide needed 
clarity in the identification, reporting and repayment 
requirements for overpayments. Key legal, operational 
and technical takeaways from the rule include the 
following elements.

Overpayment definition
Human error, system error, fraud, or contractor error can 
result in overpayments. The amount of the overpayment can 
be just a portion of the paid claim (upcoded claims) or the 
whole claim (medically unnecessary or uncovered service).

Overpayment identification
Under the rule, an overpayment is identified when the 
recipient has, or should have through reasonable diligence, 
determined that it received an overpayment. The 60-day 
clock starts from the date reasonable diligence determined 
the overpayment.

Reasonable diligence
CMS stated in the final rule that “minimal compliance 
activities to monitor the accuracy and appropriateness of 
payments” will “expose the provider to liability” and will be 
considered a “failure to exercise reasonable diligence.” CMS 
recommended proactive compliance activities to monitor 
for receipt of overpayments and conducting investigations 
in response to credible information indicative of overpay-
ment. Your investigations of potential overpayments are 

1 42 CFR 401.305, www.gpo.gov/fdsys/pkg/FR-2016-02-12/pdf/2016-02789.pdf
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expected to take no longer than six months, absent excep-
tional circumstances.

Credible information
CMS stated in the final rule, “We believe credible information 
includes information that supports reasonable belief that an 
overpayment may have been received.”

Discovery of credible information triggers a duty to 
investigate when:

1. A claim has been made for services provided by an 
unlicensed or excluded individual.

2. Certain types of hotline complaints are received.

3. Billing practices do not follow local or national coverage 
policies that determine services are reasonable and 
necessary.

4. Governmental contractor (recovery audit contractors, 
Medicare administrative contractors, etc.) audits identify 
potential refunds.

5. Internal compliance audits and reviews find issues like 
upcoding, lack of medical necessity, duplicate claims, 
and failure to comply with secondary payer rules.

6. Unexplained increases are seen in Medicare revenue.

Duty to investigate and quantify
Even a single overpaid claim may create a duty for you to 
look further with respect to similar claims. The scope of the 
inquiry depends on the nature of the isolated claim.

If your probe sample identifies more overpayments, 
the sample should be broadened. The root cause of the 
overpayments will determine the total population of 
claims to be considered in the quantification analysis. 
Quantification of the overpayment total is permitted by 

extrapolation of a statistically valid sample or through a 
claim-by-claim determination.

Repayments are to be made only after the investigation, 
including quantification.

Look-back period
Overpayments identified within six years of receipt of 
the funds must be returned. The rule also provides for a 
reopening period within the six-year look-back period to 
report and return.

Reopenings are intended to fix an error on a claim for ser-
vices previously billed. For example, claim determinations 
may be reopened within one year of the date of receipt of 
the initial determination for any reason, or within one to 
four years of the date of receipt of the initial determina-
tion upon a showing of good cause. CMS amended the 
reopening rules to provide for a period consistent with 
the six-year look back period to report and return over-
payments.

CMS recommended proactive 
compliance activities to monitor 

for receipt of overpayments.

The 60-day clock
Under the rule, the 60-day clock starts when an overpay-
ment has been identified or should have been identified. 
Where reasonable due diligence is exercised in investigat-
ing, the provider may take up to eight months to report. 
However, if you have credible information of overpayments 
and reasonable diligence is not exercised, the disclosure 
must be made within the original 60 days.
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Payment refunds
The final rule defers to existing refund processes: claims 
adjustment, credit balance, voluntary refund to contractor, 
and disclosures through CMS or OIG (kickback or Stark 
cases). Your choice of the method of repayment will be 
based on facts and circumstances of the overpayment 
(e.g., amount, culpability). CMS permits, and maybe 
even encourages, sampling and extrapolation as part 
of quantifying overpayments. Providers are required to 
use their Medicare Administrative Contractor’s (MAC) 
processes to satisfy the obligation to report and return 
overpayments.

Appeals
The 60-day rule does not eliminate appeal rights, even 
for self-identified overpayments. Reasons for appeals 
would most likely be related to a finding that the sampling 
methodology was not valid and revises the overpayment 
determination. Then appropriate action should be taken to 
adjust the extrapolation of overpayment.

Investigations of potential 
overpayments are expected 
to take no longer than six 
months, absent exceptional 
circumstances.

If a subset of claims is identified as overpaid, providers 
must remember the importance of conducting reasonable 
diligence and investigating whether additional overpay-
ments were received. Appealing just a subset of claims is not 
allowed to avoid the duty to fully investigate or make full 
repayment.

Compliance and audit activities
The OIG Supplemental Compliance Program Guidance 
for Hospitals2 considers auditing and monitoring an 
essential element of any compliance program. Robust 
internal auditing of billing and reimbursement is the key 
to preventing, identifying and investigating potential 
overpayments as required by the 60-day rule. CMS stated 
in the final rule that “minimal compliance activities” may 
“expose the provider or supplier to liability,” because 
this may be considered a “failure to exercise reasonable 
diligence.” A react-and-respond type of approach to 
overpayments is no longer enough.

2 www.gpo.gov/fdsys/pkg/FR-2005-01-31/pdf/05-1620.pdf

Verify that your compliance plan includes the following:

 • Internal process for collecting data on areas that could 
trigger overpayments

 • Guidelines for investigating potential overpayments, 
including legal involvement, determining look-back 
period and how to scope the audit

 • Tracking system of potential overpayments, including 
dates of determination and repayment timeframes

 • Regular audits and monitoring (monthly or quarterly) of 
potential overpayment issues and decisions

 • Procedure for evaluating potential overpayments, 
including identification of the ultimate decision maker 
for determining if an overpayment has been received

Penalties for noncompliance
Failure to identify, report and repay overpayments through 
reasonable diligence within 60 days can result in:

 • Civil monetary penalties (CMPs)

 • Department of Justice (DOJ) monetary settlement 
agreements

 • Exclusion from Medicare and Medicaid

 • Corporate integrity agreements

CMP violations are subject to $10,874 per item or service 
and subject to inflation adjustments annually.

To put this in perspective, if 20 claims were found to include 
overpayments, penalties would be $217,480. However, 
providers often opt to work in partnership with the DOJ and 
accept a settlement agreement, which typically results in a 
lower fine than a CMP.

In addition, the False Claim Act (FCA) could be triggered 
if the provider “knowingly conceals or knowingly and 
improperly avoids or decreases an obligation.”3 Violating 
the FCA can result in fines up to $21,916 per overpayment 
improperly retained.

In 2015, the DOJ brought its first FCA action against a 
provider for not reimbursing overpayments to the New York 
Medicaid program in a timely manner.4 A former employee 
found a software glitch during an internal audit that caused 
coding errors and prompted a qui tam lawsuit.

3 31 U.S. Code § 3729

4 Kane v. Healthfirst, Inc., No. 1 Civ. 2325
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The company eventually reimbursed Medicaid for the 
overpayments, but took over two years to return all the 
money. A $2.95 million settlement to resolve both state 
and federal FCA violations was eventually reached. The 
importance of timely reimbursement is illustrated by this 
case. The settlement was three times the amount of the 
actual overpayments that the provider had repaid over a 
two-year period.

To diminish the potential of penalty because of overpay-
ment, you should ensure internal processes are in place for 
timely identification and reimbursement of these funds. A 
strong compliance and audit program is critical to achieving 
this goal.

Assess and mitigate your 60-day rule risks
So how do you know what is supposed to be audited, who 
should be auditing and how frequently an audit should be 
completed?

First, establish an internal process for collecting information 
about the kinds of facts and circumstances that can trigger 
overpayments from billing errors.

A react-and-respond type of 
approach to overpayments 
is no longer enough.

The scope should look at all potential triggers: unintentional 
billing errors, coding, claim accuracy, third-party billers, 
medical necessity, etc. In most organizations, the compliance 
department risk assessment will cover this. After identifying 
the risks, it should be apparent which departments can 
most effectively monitor and audit each vulnerability and 
determine how often the risk should be monitored. For 
instance, a high-risk/high-volume area may be audited 
monthly, and a low risk area may be audited quarterly.

Best practice for preventing overpayments is to ensure 
that practitioners, the finance staff, coders, billers and 

health information management staff have been educated 
regarding the specific responsibilities they have related to 
reimbursement. The risks associated with overpayments 
and the organization’s processes for preventing them 
should be included in initial orientation and ongoing 
education.

Conclusion
The 60-day rule requires proactive identification of Medicare 
overpayments and a rigorous timeline for refunding. To 
reduce your risk of untimely refunding of overpayments, 
strong auditing and monitoring activities should be built 
into your organization’s compliance plan. Compliance plans 
should incorporate policies and procedures that will prevent 
overpayments, processes for reporting and returning 
overpayments once identified, and an ongoing audit 
and monitoring plan to promptly identify any potential 
breakdowns in process. 

Overpayments that you identify through 
monitoring and auditing efforts will often come 
as a surprise to providers. Some activities that 
could lead to overpayments include:

 • A coding error where numbers were inadvertently 
transposed

 • A provider that is unaware that they are in 
possession of a secondary payer refund that was 
not returned to Medicare

 • Missing or weak documentation supporting 
medical necessity

 • Intentional billing practice to fraudulently bill 
Medicare, such as upcoding or billing for services 
that were not provided

 • A computer programming or configuration  
error
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