
L
ong term care providers must report certain 
allegations of abuse. Medicare requires all alleged 
mistreatment, neglect or abuse. This includes 
reporting immediately any injuries of unknown 

source, and any misappropriation of resident property to the 
facility administrator and other external officials.1 Guidance 
issued by CMS defines “immediately” as not exceeding 24 
hours after discovery of the incident, in the absence of 
shorter requirements under state law.2

Not only do facilities need to report allegations of abuse, 
but they “must have evidence that all alleged violations 
are thoroughly investigated and the results of those 
investigations must be reported to the administrator and 
the state survey and certification agency within five working 
days of the incident.3

Additionally, the Elder Justice Act of 2009 (EJA) requires 
“covered individuals” to report to law enforcement any 
reasonable suspicion of a crime committed against a 
resident. Reporting must occur within 24 hours or within 
two hours of forming a suspicion if there is bodily harm. 
Covered individuals include owners, operators, employees, 
managers, agents or contractors of a nursing facility.

Further, a nursing facility must annually inform covered 
individuals about their obligations to report, and must 
clearly post a notice in the workplace about an employee’s 
obligation to report reasonable suspicion of a crime.

Nursing facilities may not retaliate against covered 
individuals who lawfully report a reasonable suspicion of a 
crime. Any retaliation could incur penalties up to $200,000 
and possible exclusion from participation in any federal care 
program for two years. Facilities must also post notices that 
inform employees of their right to file a complaint with the 
Secretary of Health and Human Services against facilities 
that violate the antiretaliation regulation. 4

1 42 C.F.R. § 483.13(c)(2)
2 CMS, Memorandum to State Survey Agency Directors, S&C-05-09, December 

16, 2004
3 42 C.F.R. §§ 483.13(c)(3) and (4)
4 42 U.S.C. 1320b-25
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In the highly regulated healthcare world, 
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reporting requirements while ensuring 
confidential information remains protected. 
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regulatory agencies, and what action to take 
under those circumstances.
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OIG report of compliance
The United States Office of Inspector General (OIG) 
conducted a study regarding nursing facilities’ compliance 
with the above regulations. The OIG found in 2012 at 
least 85 percent of nursing facilities reported at least one 
allegation of abuse. However, only 61 percent of providers 
had documentation to support the facilities’ compliance 
with federal regulations and the EJA. Further, only 53 
percent of allegations of abuse or neglect and subsequent 
investigation results were reported to state agencies as 
required by law. 5

The OIG study presents two key concerns. First, regulators 
are paying attention to reporting requirements, which 
means surveyors will be evaluating compliance with an 
eye toward these rules; and second, enforcement actions 
are soon to follow in the form of civil monetary penalties 
and possible exclusion from participation.6 Consequently, 
it is important for compliance officers to evaluate current 
policies, procedures and practices to ensure their facility is 
complying with these federal regulations.

Compliance officers should set the tone for compliance 
within the facility and encourage employees to report their 
concerns without the fear of retaliation. The compliance 
officer should ensure clearly stated policies and processes 
are in place.

In addition, regular training should be provided to 
employees addressing what concerns they should 
report, to whom should they report, and how soon after 
an alleged event they must report. The EJA requires 
“immediate” reporting. At minimum, employees and 
contractors should understand what that means, 
and have a simple method for reporting events to 
compliance, a supervisor, or a reporting hotline. 
Moreover, there should be a protocol for investigating 
incidents and a timeline for reporting alleged incidents 
consistent with the law.

5 Department of Health and Human Services, Office of Inspector General, Nurs-
ing Facilities’ Compliance with Federal Regulations for Reporting Allegations of 
Abuse or Neglect, OEI-07-13-00010, August 2014

6 42 U.S.C. 1320b-25(c)

Staff education
It is the compliance officer’s responsibility to ensure 
regulatory requirements are known and followed by the 
facility and staff. To ensure this, you should ensure several 
requisite steps are in place:

 • Regular training is provided to all employees concerning 
abuse and neglect.

 • Regular training is provided to all employees with respect 
to what is considered a reasonable suspicion of a crime.

 • A clearly stated policy is in place concerning to whom to 
report abuse or crimes:

 ◦ Staff should report suspected abuse to the 
administrator or director of nursing.

 ◦ The administrator must have a clear understanding 
of when to report the abuse and findings to the adult 
protective services division of the state regulatory 
agency, and when it’s necessary to report to law 
enforcement.

 ◦ An established protocol should exist for reporting the 
incident to the resident’s physician, family or legal 
representative.

 • Protocol is established for when and whether other 
agencies or third parties need to be informed of the 
suspected abuse and findings. These include licensing 
boards, the medical examiner and the OIG.

 ◦ Clear policies must be established, designating when 
and who should be consulted internally to address 
the situation, such as compliance officer, legal 
department or risk management team.

Investigations
Federal law requires investigation of reportable 
events.7 The compliance officer must ensure the facility 
has an established protocol for conducting these 

7 42 C.F.R. §§ 483.13(c)(3)
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investigations. An important responsibility is to create 
the protocol for how to conduct investigations and 
provide the various templated investigation documents 
for the investigators.

Because of the requirement to report incidents to 
state agencies within five days, all staff involved in the 
investigation should have a clear understanding of the 
timeframe. Finally, your protocol should include instructions 
regarding those circumstances and situations that may 
require the advice of counsel.

Legal counsel involvement
When confronted with an abuse situation or other 
reportable event, among the first things to consider 
is whether advice of counsel is needed. Why the early 
consideration? The use of the attorney-client privilege and 
the attorney work-product doctrine limits possible access 
to problematic information by third parties or plaintiffs’ 
attorneys. These powerful tools can help you with a full 
investigation, and helps keep the content of discussions, 
reports, analyses and interviews from possibly being used 
against your facility.

Generally, communications to your attorney are privileged 
when:

 • Legal advice of any kind is sought

 • The advice is from an attorney

 • The communication relates to the seeking of legal advice

 • The communication is made in confidence by the client

 • Confidentiality is not waived by disclosure

There are limits to the attorney-client and work-product 
doctrine. The privilege does not extend to allowing the 
client to commit crimes or fraud that is reasonably certain 
to result in substantial injury. Moreover, the attorney-client 
privilege does not protect the underlying facts if such 
information is available from another source.

Because an in-house counsel can be a legal and business 
advisor, not all documents and communications to 
your in-house counsel are privileged. Only legal advice 
is confidential; nonlegal business advice is not. Courts 
usually evaluate the substance of the communication 
to determine if it is legal or business advice. Further, 
some courts have held that if an internal investigation 
was undertaken pursuant to a regulatory requirement 
rather than for obtaining legal advice, the attorney-client 
privilege does not apply.8

8 United States v. ISS Marine Services, Inc., 905 F. Supp. 2d 121, 128 (D.D.C. 2012).

More recently, the Court of Appeals for the District of 
Columbia held that communications and investigations 
by in-house counsel are privileged, even if such 
investigation is required by law. The court stated that if 
the purpose of obtaining or providing legal advice was 
“a primary purpose of the communication, meaning one 
of the significant purposes of the communication…,” 
then it would be protected by the attorney-client 
privilege.9

To help ensure in-house counsel communications are 
privileged, you should:

 • Review internal policies and procedures regarding 
internal investigations, making sure to include a 
statement that such investigations are for purposes of 
obtaining or providing legal advice.

 • Contact in-house or outside counsel immediately before 
undertaking an internal investigation.

 • Ensure the attorney directs the investigation.

 • Advise employees interviewed that the investigation 
is confidential, is for the purpose of seeking legal 
advice and that the communication is protected by 
the attorney-client privilege. Direct them to keep the 
information discussed confidential.

If uncertain whether communications or actions taken 
by your in-house counsel are privileged, or for additional 
certainty, you should seek the advice of outside counsel. 
Outside counsel can conduct a parallel investigation with 
the results of that investigation remaining protected as 
privileged.

Investigation best practices
Whether an attorney is involved or not, there should be a 
careful plan for conducting investigations. You should:

1. Create a template of questions to ask interviewees and 
checklists for gathering documents and other materials.

2. Identify each document and create a documentation 
log to track documents that have been reviewed. Be 
sure to label those documents as “Quality Assurance” or 
“Attorney Work-Product” to protect confidentiality.

3. Identify all equipment or tools that need to be sequestered.

4. With assistance of counsel, identify witnesses, prepare 
summaries of interviews, evaluate summaries and 

9 In re Kellogg Brown & Root, Inc. et al., No. 14-5055, 10 (D.D.C. 2014).
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have witnesses sign the summary. When witnesses are 
identified, interview the witnesses rather than asking 
them to write their own statements. Then document 
the findings in a memorandum. This allows you to direct 
the questioning and avoids the witness speculating on 
what is important. It also helps to determine whether a 
particular witness statement is important enough to then 
obtain a written statement.

5. Document resident records with direct, observable 
facts, and include notes describing the incident and the 
notifications made to physician(s) and family. Note any 
steps taken to protect the resident from further abuse.

6. In reporting of the findings to state agencies, include 
dates and times of all the people and agencies notified, 
when the alleged incident occurred and when it 
was investigated. Then provide copies of relevant 
documentation from the resident record.

7. Keep an internal file with copies of incident reports, 
witness statements, copies of any statements by 
implicated employees and investigative statements from 
those who coordinated the investigation.

When the investigation is complete, draft a written 
report, develop a root cause analysis and make necessary 
corrections. The final report should have a clear statement 
of the issues, a statement of facts, and the investigation 
methodology.

When performing a root cause analysis, questions to ask are: 
How did this happen? How did it get this far? How could 
this have been prevented? What does this tell us about 
our training? The findings should be discussed at the staff 
performance improvement meetings to prevent similar 
incidents. Finally, undertake corrective action that is warranted.

At least 85 percent of nursing 
facilities have reported at least 
one allegation of abuse.

Conclusion
According to the OIG study, the U.S. population of people 
65 years or older is set to double by 2050. That same 
study also reported that an estimated five million elderly 
adults are abused, neglected or exploited annually. As the 
population, ages and more people require long term care, 
the higher the burden of regulatory scrutiny.

Not only is it important to develop protocols to help comply 
with regulatory requirements, but you should regularly 
evaluate processes to ensure uniformity and when necessary 
confidentiality. Finally, as the compliance officer you should 
make sure the workforce is trained to contemporaneously 
document all actions taken to comply with reporting 
regulations. NP

Large Audit Projects and International Audits – continued from page 49

paid the subcontractors in good faith. Thus, a general 
distrust of contractors developed over the years and many 
subcontractors will only work on a project if the owner 
agrees to pay them directly.

Finally, expect lien laws to vary from country to country, 
where they exist at all.

Summary
Generally, your audit scope for large-scale construction 
and international projects will be the same. The different 
techniques, terminology and delivery methods that are used 
on larger and/or international projects will require you to 
adapt accordingly. Remember cost containment and control 
efforts are always paramount, regardless of the size or 
location of a project. NP
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