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Dear Letters to the Auditor,

Normally, my job is fairly predictable.

Audits come and audits go—things are

fairly routine and non-controversial.

Communication with my staff is direct and

straightforward. We candidly discuss issues

and strategies to attain the best audit result.

Many times we do this with our clients.

Discussions are open, objective and results

oriented.

However, sometimes we find ourselves

in contentious and sensitive situations either

because of the topic or the people we are

working with. These meetings can be very

challenging. There is controversy, tension,

emotion and stress.  The atmosphere is

highly charged.  People are walking on pins

and needles.

Innocent well-intended statements can

be over-interpreted and taken out of context.

A smirk or a sigh can shift the course of a

meeting. Sometimes my staff does not help

the situation much. They are auditors and

they deal with tangibles and facts. They are

not always so finely tuned to the “human

condition.”

From my experience as a manager, I can

sense the meeting building momentum for

a disaster. You have to act quickly to change

the direction of the topic or move to neutral

ground while things can settle down. When

I sense a problem or see it coming, I look at

my team and they’re not looking at me. If

only I could catch their eye, clear my throat

or in extreme situations give someone a

good swift kick under the conference room

table.

How do you communicate effectively

with your team and adapt and change

quickly while you are all under stress? Do

we need to develop our own ESP or

telepathic communication? There has got to

be a better way.

Signed,

This is for the Birds.

Dear This is for the Birds,

Your predicament is interesting. I was

thinking about this at lunch recently while

walking through a downtown Chicago park.

There was a toddler who decided to chase a

group of pigeons. The birds took off in an

explosion of sound and feathers.  They all

flew off in the sky moving in the same

direction, banked to the left and then back.

I realized that’s what you are looking for,

the ability to work with your team in times

of stress and collectively adjust and adapt

to changes while staying together.

Instead of doing research into the latest

CMS or IRS regulations, I did some

research in another field. I went in search

of the answer to the question: How did the

pigeons flock away from there so fast and

precisely?  It is called “coherent motion.”

Coherent motion is not just a bird

thing—it’s common for bacteria (billions)

as well as wildebeest (millions) and fish.

This is not the same as geese flying in the

V-shaped formation where animals follow

the designated leader. Coherent motion

occurs when no clear leader is in sight and

each animal has only its nearest neighbor

to react to and synchronize movement with.

A school or flock can make dramatic

changes in speed or direction and not lose

it coherence.

How do they do it? Well, there is a

theory that each bird is constantly making

small errors and corrections “on the fly.”

Because of these mistakes, each bird

changes position in relation to those around.

These birds don’t rely on the lead bird or

intermediary as in the classic “V” formation

but instead get their information from

different neighbors at different times. These

mistakes make it harder to fly but also more

efficient at communicating.

So how does this apply to your

situation?

We cannot match the perfect precision

that Mother Nature has imprinted through

thousands of years of evolution, but we can

do the next best thing.  You can do it the

old homosapien way—you can have a

meeting.

In many cases, like a storm, you know

the troublemakers at meetings and the

trouble meetings ahead of time. Have a pre-

meeting session with your staff. Brainstorm

the approaching storm. Expect the

unexpected and prepare for it. Make plans

for what to do when the unexpected happens

in a meeting.

Using our avian friends as examples,

you and each member of your team need to

keep an eye on each other and keep the non-
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influence the investigation’s outcome to its

advantage.

In situations where no government

action is pending, but the internal auditor

or provider discovers problematic issues

with its billing practice, the provider must

decide whether it should disclose these

problems to the government. There are

several advantages to disclosing problems

to the government before it becomes aware

of the problems on its own. First, by making

a voluntary disclosure, the provider will be

able to control the time and manner of the

disclosure. As such, the provider will be

able to explain the problems in their best

light and may be able to frame the issues in

such a way that actually obviates the need

for any action by the government agency in

question. With a voluntary disclosure, the

provider may also be able to avoid or limit

the scope of any government investigation

that might occur. For example, the provider

may be able to limit the number of

documents or interviews that are sought by

the government. A voluntary disclosure may

also endow the provider with credibility

during any subsequent negotiations with the

government. Finally, by making a voluntary

disclosure, the provider may be able to

mitigate potential fines and penalties for its

problematic billing.

Of course, there are a number of risks

associated with voluntary disclosures. A

voluntary disclosure will not preclude a

private citizen from initiating a qui tam

action against the provider. The government

may also still choose to intervene in such

an action, as well.  The government may

also not view the provider’s billing

problems in the same light as the provider

does; thus, the government may choose to

assess larger fines or penalties against the

provider than the provider deems

appropriate. Additionally, the government

may also think that the provider should be

subject to stricter government oversight

after the disclosure.  s such, the government

may require the provider to enter into a

particularly onerous Corporate Integrity

Agreement. These agreements usually

provide for continuing government audits

of billing practices and other onerous and

expensive actions by the provider.

In deciding whether to make a

voluntary disclosure, the provider also must

consider which government agency to

contact in making the disclosure. The

provider should consult its attorney in

deciding whether it should disclose the

problems not only to its fiscal intermediary,

but to the Office of Inspector General of

the Department of Health and Human

Services, the United States Attorney’s

Office, the Department of Justice, the State

Attorney General and the State Department

of Health or similar state agency.

Regardless of whether the provider

decides to make a voluntary disclosure, the

provider and the internal auditors should be

aware that under federal law, it is a felony

for anyone to secure a benefit or payment

from the government when it is aware of an

event that would affect the continued right

to receive the benefit or payment and it

chooses to conceal or fails to disclose the

event anyway. Simply put, if the provider

becomes aware that it has received

overpayments or is otherwise no longer

entitled to keep the payment, the provider

must return the benefit or it may be found

guilty of committing a felony.

Internal auditors should be aware of

their own and provider rights and

responsibilities not only in billing practices,

but in responding to government

investigations. The information and

suggestions contained in this article can

assist auditors to understand these rights and

responsibilities, and better protect

themselves and healthcare providers from

the adverse consequences that can result

from government investigations.      !

David A. French is a principal with

the law firm Miller, Canfield, Paddock and

Stone, P.L.C., in its Ann Arbor, Michigan

office. He specializes in commercial and

health law litigation, including

administrative and regulatory proceedings

in the health law area, reimbursement and

qui-tam and False Claims Act litigation. He

has appeared and argued in state and

federal courts across the United States,

including the Supreme Court of the United

States. He can be reached via e-mail at

french@millercanfield.com.

Mr. French gratefully acknowledges

the assistance of Sonal H. Mithani, also a

principal of Miller, Canfield specializing in

commercial and health law litigation, in the

preparation of this series of articles.

The information contained in this

article is for general guidance only. The

application and impact of laws can vary

widely based on the specific facts involved.

Given the changing nature of laws, rules

and regulations, the information contained

in this article may not continue to be

accurate or may be subject to change in the

future. The author and publishers of this

article are not herein engaged in rendering

legal advice or providing legal services. As

such, the information contained in this

article should not be used as a substitute

for consultation with professional legal

advisers. Before taking any action in

connection with a government investigation

into potential healthcare fraud or abuse or

other payment issues, one should consult

an attorney.

Birds, continued from page 10

verbal communications working. All

members of your staff should be aware of

warning signs of trouble and what to do. It

might not hurt to discuss some what-if

scenarios.

Review your content to know where

you will give in and where you hold your

ground. Talk about how you can

communicate in non-verbal ways, but

pursue the non-contact forms—your boss

may not approve of reimbursement for shin

guards.

If you and your audit team are prepared

well and know how to communicate and

adapt together, you’ll be in coherent motion.

Moving precisely together as a single unit,

your client won’t know what hit them.

(Just remember you heard this new

catchy business fad term here in Letters to

the Auditor. If you hear Steven Covey, Tom

Peters or Dr. Phil use “coherent motion” to

discuss business management issues, you

know where it came from.)          !

Well, that’s all for this issue of Letter

to the Auditor.  Special thanks to the

November 2001 issue of Popular Science

“FYI” section on coherent motion.


