
M
arijuana is now legal recreationally and 
medically in Colorado, Washington State, 
Oregon, Alaska and Washington D.C.

So this means pretty much anything goes in these states, 
right? Well, not exactly. Colorado, for example, has certain 
restrictions in place under Amendment 64, which legalized 
marijuana there. For instance, you must be 21 years of age 
to possess marijuana, there is a prohibition against public 
consumption, vehicles cannot be operated under the 
influence of marijuana, and counties can choose to prohibit 
marijuana sales.

Marijuana use in the workforce
The most significant challenge facing healthcare manage-
ment in places where it is legal is employee use of mari-
juana, whether for recreational or medical purposes. To 
understand the specific workforce issues, it is important to 
consider the patchwork of federal and state regulations. 
These regulations include:

 • The Controlled Substances Act of 1970 (21 U.S.C.§ 812)

 • The Americans with Disabilities Act of 1990 (42 U.S.C. § 12112)

 • State marijuana laws (recreational or medical)

 • Lawful off-duty conduct statutes (if applicable)

 • The Drug Free Workplace Act of 1988 (41 U.S.C. § 81)

The list is not all-inclusive. Each state’s regulations will vary, 
so when faced with a workforce issue involving marijuana 
use, be sure to consult your state’s applicable laws.

Controlled Substances Act
Since marijuana is legal in a few states and the District 
of Columbia, some employees are testing whether their 
employers will continue to enforce drug-free workplace 
policies. The Controlled Substances Act (CSA) is a federal law 
that regulates the manufacture, importation, possession, 
use and distribution of certain substances designated as 
controlled substances.
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The CSA recognizes a controlled substance as any drug 
or substance categorized into Schedules I through V. 
The classification of a drug or substance into one of the 
Schedules is based on a determination of its abuse potential. 
For example, a Schedule I controlled substance (such as 
heroin) is deemed to carry the highest potential for abuse, 
and a Schedule V controlled substance (such as codeine) 
as having the least potential for abuse. The CSA does not 
define distilled spirits, wine, malt beverages or tobacco as 
controlled substances. (21 U.S.C. § 802(6)).

A Schedule I controlled substance is defined as follows:

 • The drug or other substance has a high potential for abuse.

 • The drug or other substance has no currently accepted 
medical use in treatment in the United States.

 • There is lack of accepted safety for use of the drug or 
other substance under medical supervision.1

Because it is classified a Schedule I controlled substance, 
marijuana is currently banned in the United States by federal 
law. Regardless of whether state law permits its use, federal 
law remains the controlling authority per the Constitution 
(Article VI, Clause 2 of the U.S. Constitution). Consequently, 
any employee choosing to use marijuana does so in 
violation of federal law. Therefore, employers that enforce 
drug-free workplace policies continue to be protected under 
the CSA despite state laws that legalize marijuana use.

Americans with Disabilities Act
Apart from employee use of marijuana for recreational 
purposes, another workforce issue that can arise is an 
employee claiming protection under the Americans with 
Disabilities Act of 1990 (ADA).

Title I of the ADA states employers are prohibited from 
discriminating against a qualified individual with respect to 

1 21 U.S.C. 812(b)(1) www.deadiversion.usdoj.gov/21cfr/21usc/812.htm

employment decision based on the employee’s disability 
(42 U.S.C. §12112). Since studies have shown marijuana 
can be used to treat certain medical conditions, the 
question becomes if an employee is registered to legally 
use marijuana under state law, would such conduct be 
protected under the ADA? Currently, the answer is no.

To bring a successful ADA claim, the claimant must meet 
the definitions of a qualified individual and disability. The 
ADA defines disability as “a physical or mental impairment 
substantially limiting a major life activity…a record of 
such impairment, or being regarded as having such 
impairment…” (42 U.S.C 12012(1)).

The mere allegation alone by a 
workforce member is not enough 
to establish evidence as credible.

Although a medical marijuana user may have a condition deter-
mined to be a disability under the ADA, a claimant cannot meet 
the qualified individual definition. This is because under the 
ADA, a qualified individual is defined to exclude any individual 
“who is currently engaging in the illegal use of drugs when 
covered entity acts on the basis of such use” (42 U.S.C. 12114).

The ADA goes on to define “illegal use of drugs” as the use, 
possession, or distribution that is deemed unlawful under 
the CSA (42 U.S.C. 12111(6)(A)).

Therefore, as long as the CSA continues to classify 
marijuana as a Schedule I drug, employers have protections 
against ADA claims related to marijuana use and there is 
case law upholding that interpretation.2 If marijuana should 

2 James v. Costa Mesa, 700 F.3d 394 (9th Cir 2012); Emerald Steel Fabricators v. 
Bureau of Labor and Industries, 230 P.32d 518; Ross v. RagingWire Telecom-
munications, Inc., 174 P. 3d 200 (Cal. 2008)
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be reclassified, the change may have an impact on whether 
protections exist under the ADA for employees who are 
using marijuana to treat certain medical conditions.

Lawful off-duty conduct statute
In addition to issues regarding employee use of marijuana 
for medical or recreational purposes, a companion issue has 
surfaced whereby employees claim wrongful termination 
for use of marijuana and seek protection under a state lawful 
off-duty conduct (LODC) statute. Not all states have an LODC 
statute. Colorado’s LODC statute offers an example, and can 
be found on the Colorado.gov website (C.R.S. § 24-34-402.5).

Generally, an LODC makes it unlawful for an employer to 
terminate an employee who engages in activity considered 
lawful while they are offsite or during off-duty hours.

For example, in Colorado, prior to LODC legalization, 
employers could terminate an employee over 21 years of 
age, having a drink in a bar off of the employer’s premises 
and outside of working hours. Now with the LODC, the 
employer would be prohibited from such a termination, 
if the decision was solely based on the employee’s 
consumption of alcohol.

Now that marijuana has been legalized in Colorado, the 
question is would an employee using marijuana have similar 
protections under the LODC Colorado law? The answer can 
be found in Coats v. Dish Network (2015 CO 44. No.13SC394). 
The case examined what was meant by the term “lawful” 
under the state statute.

The classification of a drug or 
substance into one of the Schedules 
is based on a determination 
of its abuse potential.
In the Coats case, plaintiff Brandon Coats was a customer 
service employee at Dish Network. Mr. Coats was involved 
in an automobile accident that resulted in him being a 
quadriplegic. According to Mr. Coats, he suffered from 
muscle spasms and used marijuana at night to control the 
spasms. He applied for, and received, a medical marijuana 
card issued by the state of Colorado.

Dish Network conducted random drug screens and Mr. Coats 
was selected. Because of his marijuana use, he failed the drug 
screen and was subsequently terminated. Mr. Coats filed suit 
against Dish Network alleging he was wrongfully terminated 
in violation of the state’s lawful off-duty conduct statute.

Mr. Coats claimed he received a registration card issued by 
Colorado and that he never used marijuana on Dish Network 
property, and was never under the influence of marijuana 
while at work. Mr. Coats claimed he engaged in a lawful 
activity in compliance with Colorado’s LODC statute.

Regardless of whether state law 
permits its use, federal law remains 

the controlling authority.

Dish Network filed a motion to dismiss the case arguing lawful 
activity under LODC statute refers not only to lawful conduct 
under state law, but also federal law. Since the CSA still bans 
marijuana use, Dish Network argued Mr. Coats did not engage 
in a lawful activity. The trial court agreed with Dish Network.

Mr. Coats appealed to the Colorado Court of Appeals in 
2013. The Court of Appeals affirmed the decision whereby 
Mr. Coats appealed this time to the Colorado Supreme 
Court. In June 2015, the Colorado Supreme Court affirmed 
the Court of Appeals decision.

Whether Mr. Coats will appeal to the U.S. Supreme Court is 
not known at this time. The status currently supports the 
conclusion that, as applied to the Colorado LODC statute, 
federal law remains controlling.

This case reflects Colorado law, but your state may have a 
statute supporting a wrongful termination claim based on 
medical marijuana use. If your organization is faced with a 
similar issue, an attorney that specializes in employment law 
should be consulted.

Drug Free Workplace Act of 1988
Another law applicable to legalized marijuana is the federal 
Drug Free Workplace Act of 1988 (DFWA). The DFWA requires 
grantees and contractors of federal agencies to provide a 
drug-free workplace as condition of receiving a grant or 
contract (41 U.S.C. 81).

Originally signed into law by President Reagan to target 
the defense industry, the law does have implications for 
healthcare organizations. For example, if a healthcare 
organization receives a federal grant from the CDC, NIH or 
FDA, the DFWA may apply.

Additionally, if a healthcare organization enters into a 
procurement contract with a federal agency, the DFWA 
may apply. A question has been asked if receiving fee-for-
service reimbursement from Medicare triggers the DFWA 
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requirements. According to the Department of Labor, unless 
that reimbursement was part of a procurement contract or a 
grant, then fee-for-service reimbursement would not trigger 
DFWA requirements (www.dol.gov).

Conducting investigations
Apart from workforce issues, another key challenge for 
healthcare management is how to consistently carry out 
investigations of alleged employee marijuana use with 
respect to a wide spectrum of potential allegations. For in-
stance, some allegations may contain direct evidence, some 
may contain indirect evidence, and others may contain 
no evidence at all. An additional factor to consider during 
the investigation is at what point you can drug screen the 
employee.

For patient safety, most healthcare organizations today 
operate a drug-free workplace program and screen 
employees as part of that program. Five points at which an 
employer may screen employees are:

 • Pre-employment screenings

 • Post-accident screenings

 • Random screenings

 • Return to duty or transfers

 • Upon reasonable suspicion

The first four screening points are generally straightforward. 
Things get more challenging when there is reasonable 
suspicion pursuant to an investigation.

Specifically, how do you define reasonable suspicion and 
how much evidence do you need in order to establish 
reasonable suspicion? Those become the crucial questions 
in any drug use investigation. However you define 
reasonable suspicion, be sure that you consistently 
apply that standard to a whole spectrum of facts and 
circumstances. Exhibit 1 describes common types of 
allegations that are reported to management.

On the surface, the evidence may range from rather thin to 
having a more substantial basis in fact. A practical guidepost 
to help define reasonable suspicion is to make sure all the 
relevant facts and circumstances are considered, and to 
ensure that the evidence relied upon is credible. Credible 
evidence is independently and objectively obtained. Often, 
credible evidence comes from more than one source. The 
mere allegation alone by a workforce member is not enough 
to establish evidence as credible.

Tips for handling investigations
If, as an internal auditor, you are responsible for 
investigations, here are a few guidelines to ensure a 
consistent approach.

1. Work closely with the Director of Human Relations. HR 
should guide the process because drug-free workplace 
policies are typically the responsibility of HR.

2. Include members of management who are responsible 
for deciding whether to screen and for taking corrective 
actions, if applicable.

Exhibit 1 – Common allegations

1  Jim reports that Stephen smells like marijuana at work.

2  Mary emails stating she saw Stephanie “smoking something” at a concert during the weekend.

3  David calls stating that Tony jokes about marijuana and David “just knows” Tony is using marijuana.

4  Christina, a department supervisor, reports that Mark has been making a lot of mistakes at work recently, misses 
shifts, and his eyes have been bloodshot on occasion.

5  Kim emails saying her co-worker, Amy, uses marijuana. When interviewed, Amy smells like marijuana.

6  Carlene reports to you that her co-worker Janice uses marijuana. When you interview Janice, her appearance is 
somewhat unkempt; she wears an unusual hairstyle and smells of patchouli oil.

7  Sam calls to report that Tim uses marijuana while on his break. Your security personnel produce video surveillance 
that shows Tim smoking something using two hands.

8  You receive an anonymous hotline call that Vanessa comes to work under the influence of marijuana. When 
confronted in an interview, Vanessa states she smoked marijuana frequently in college, but has not used marijuana 
in the last 30 days.
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3. Discretion is important. Initially, persons made aware of 
the investigation should be limited to those conducting 
the investigation or providing other direct assistance. As 
circumstances change, you can determine whether to 
include others.

4. When interviewing witnesses, make sure two people are 
present, preferably you and the HR director.

5. Be consistent in your investigative approach. With respect 
to the level of evidence you require in order to screen an 
employee or to substantiate an allegation, be sure you 
can defend the decision by basing the actions on credible 
evidence.

Patient and visitor possession issues
Possession of marijuana by patients and/or visitors has 
been another management challenge. After Colorado 
legalized recreational marijuana, calls were received directly 
by management or via the hotline regarding patients and 
visitors that were on healthcare facility property under the 
influence of marijuana or visibly in possession of it. Below 
are some common scenarios:

1. Patient arrives and appears to be under the influence of 
marijuana.

2. Patient is outside the building smoking marijuana.

3. Patient arrives for surgery and what is apparently a joint 
falls out of his pocket. The patient is over 21.

4. Son or daughter of a patient, under age 21, visits the 
patient, and a marijuana pipe or joint falls out of his or her 
pocket.

5. Patient is on facility property in possession of a small 
amount of marijuana.

Because state law can conflict with federal law, it is 
important to have a policy in place that addresses common 
marijuana use and possession issues to provide guidance to 
staff on how to navigate the conflict.

Policy on possession and use
When drafting a policy the relevant topics to address include:

 • Definition of possession and use of illegal drugs and 
substances

 • Handling common patient and visitor possession issues
 • When to notify law enforcement
 • Who will maintain custody of the illegal drug or 

substance until law enforcement arrives

The policy should state the goal is to promote a safe 
working environment, patient safety and high quality care. 
You should also include definitions of controlled substances 
under the CSA (e.g. Schedules I through V). Here are some 
specific tips to consider:

1. To draft the policy, assemble a team of key stakeholders 
who will need to operate under the policy (e.g., 
management, compliance, internal audit, admissions, 
registration, front line clinical staff, security, etc.).

2. Work with legal counsel to draft and finalize the policy.

3. If permitted by legal counsel, seek guidance from local law 
enforcement and DEA on when law enforcement should 
be notified, and when it’s not necessary.

4. For maintaining custody of the illegal drug/substance 
until law enforcement arrives, include a chain of custody 
form as part of the policy. The form should provide who 
has custody of the illegal drug/substance, the amount in 
custody, the time under custody, the reason for custody, 
to whom the illegal drug/substance was given and when.

The policy should take into account applicable state and federal 
laws. For example, if state law allows a resident over the age of 
21 to legally possess less than an ounce of marijuana, that may 
be helpful guidance to determine whether law enforcement 
should be contacted. If the individual is 18 years of age, it is 
clear state and federal law have been violated and you should 
report it to law enforcement. Local law enforcement and the 
DEA can help determine when to report the matter.

Conclusion
Not every state is faced with issues pertaining to legalized 
marijuana, but common patterns have emerged in those 
that have, and healthcare organizations in other states may 
be wise to stay informed. Employers who seek to operate 
drug-free workplaces do continue to have protections under 
laws like the CSA, ADA and DFWA.

Over time, we will see what position the United States will 
choose regarding marijuana use. More specifically, will other 
jurisdictions decide to legalize marijuana and what new 
issues will emerge as a result? Will there be a federal position 
change that removes marijuana as a Schedule I controlled 
substance, or will the federal government take a stronger 
opposition to jurisdictions legalizing the use of marijuana?

Meanwhile, if faced with any of the issues discussed 
above, it is important to make sure you are addressing the 
situations with documented consistency and consulting 
with appropriate legal counsel to assist in addressing the 
issues. NP
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