
38     New Perspectives Spring 2005Association of  Healthcare Internal Auditors

Legal Insight from the Health Law Center

Spring 2005     New Perspectives     39Association of  Healthcare Internal Auditors

Does your organization already have 

in place a working, effective regulatory 

compliance program, with policies 

addressing how it actually operates from 

the perspectives of billing, medical 

records, contracting activity, marketing, 

and all of the other areas that implicate 

regulatory compliance?  If your answer 

is “no,” I propose that your healthcare 

organization has asked The Question 

They Dare Not Ask, whether or not the 

organization realizes it.

At every healthcare conference I have 

attended for the past ten years, I have 

noted a large number of advisors talking 

about compliance programs.  The Health 

Law Center has spoken about compliance 

over 100 times.  We also have written 

or been quoted in hundreds of articles 

about compliance programs, and there are 

thousands more articles out there in print.  

Despite of the abundance of material on 

compliance programs, many healthcare 

organizations–maybe yours, too?–have not 

created an operational, effective compliance 

program.

Hospitals, medical groups, ancillary 

service providers, long-term care 

organizations, homecare providers and 

suppliers, and others continue to operate 

with no compliance program in place, 

or with half-hearted attempts that fail 

the “effectiveness” test.  Why?  Well, 

we propose the reason is because of The 

Question They Dare Not Ask.

What is The Question They Dare Not 

Ask?  

“Why Bother?” “After all,” some 

say, “effective compliance systems cost too 
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much to set up and operate.”  (Answer: Like 

insurance, it is a necessary expenditure.)  

“It will identify problems that will cost me 

money to correct.”  (Answer: Maybe so, 

but the benefi ts are well worth the cost.)  

“If I don’t know what I am doing, I won’t 

get into trouble.  But if I know it’s wrong, 

the compliance program will get me in 

trouble.”  (Answer: Wrong, wrong, wrong!)  

“They won’t go after [non-profi t hospitals] 

[health facilities] [small companies] [fi ll 

in the blank]”.  (Answer: They already go 

after these providers, every day.)    When 

you come right down to it, all of these 

excuses are portions of the big question, 

The Question They Dare Not Ask: “Why 

bother?”

The Question They Dare Not Ask 

is rarely voiced explicitly.  It manifests 

when your billing manager suggests that 

imprecise billing is not a concern, because 

the payer won’t reimburse you if it’s wrong.  

It manifests when senior management 

wants to woo heart surgeons from across 

town to join the hospital with all sorts of 

perks and fi nancial incentives.  It manifests 

when your recommendations are rejected 

because of concerns about cost, or because 

of potential negative impact on revenues, 

or because the problem was caused by a 

physician who refers a lot of business to 

your organization.  And so forth. 

The short answer to The Question 

They Dare Not Ask is: “Because you are 

crazy not to bother.”  The longer answer 

is that an effective compliance program 

offers many benefi ts to healthcare 

providers.  Everyone talks about how a 

compliance program can prevent trouble, 

in a variety of ways.  But in addition an 

effective compliance program can improve 

bottom line reimbursement, and can 

enhance relationships with personnel and 

with outside partners as well.

In fact, when you perceive that offi cers 

within your organization are asking The 

Question They Dare Not Ask (whether 

in words or by actions or omissions), 

you may fi nd it helpful to appreciate 

– and communicate – that there are at least 

twenty different ways in which an effective 

compliance program can produce ongoing 

benefi ts for a healthcare organization’s 

profi table growth.

These  twenty Benef its fal l into 

three general categories. Six Benefi ts focus 

on helping a healthcare organization follow 

“the Rules,” whether they be federal statutes 

or regulations, payer policy communications, 

case law, or internal policy decisions which 

the healthcare organization determines is in 

its best interests. Another six Benefi ts focus 

on ways in which an effective compliance 

system can help a healthcare organization 

improve internal communications and 

personnel relations.  Finally, eight Benefi ts 

focus on ways an effective compliance 

system can help a healthcare organization 

pursue growth opportunities.

Before we begin our discussion, it is 

important to appreciate that these benefi ts 

only apply to compliance programs which 

are “effective.”  Forget about those 

unused “Manuals” on bookshelves, or 

those isolated policies “which everyone 

understands” even though they are neither 

written nor monitored.  Such half-hearted 

attempts fail the “effectiveness” test which 

the government requires for compliance 

protection.  To be effective, a compliance 

system must have clear policies that address 

how the healthcare organization actually 
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operates.  Policies should address billing, 

medical records, contracting activity, 

marketing, and all of the other areas that 

implicate regulatory compliance.

Following the Rules

Let’s focus fi rst on six ways an effective 

compliance system can help the healthcare 

organization follow “the Rules,” for its 

ongoing safety and fi nancial betterment.  

Some of these Benefi ts are obvious, some 

not.  Note that these Benefi ts not only 

include the obvious, oft-discussed ways 

in which a compliance program helps an 

organization stay out of trouble, but they 

also address how an effective compliance 

program helps minimize the consequences 

of mistakes and violations of law. 

1. An effective Compliance Program 

reduces the likelihood that a healthcare 

organization will violate reimburse-

ment and fraud rules.

An effective Compliance Program 

establishes (or memorializes) stan-dards, 

policies, and procedures for personnel 

to follow when carrying out billing, 

documentation, contract negotiation 

and operational activities that impact 

reimbursement rules and federal and state 

anti-fraud laws.  An effective Compliance 

Program also establishes clear procedures 

for reporting potential violations of law or 

of compliance procedures, for investigating 

and resolving concerns, and for disciplining 

persons involved with the violations.  As a 

result, an effective Compliance Program 

should signifi cantly reduce the likelihood 

of violations, inadvertent or otherwise.

2. An effective Compliance Program 

can result in a substantial reduction of 

penalties under federal law, if violations 

of the reimbursement rules or anti-

fraud laws occur while the company 

has the Program in place.

  

Federal Sentencing Guidelines released 

in 1992 told federal judges to take into 

account a company’s corporate Compliance 

Program when handing down criminal 

sentences.  Similar guidelines have since 

been created for civil violations.  The 

government had stated, and demonstrated, 

that an effective corporate Compliance 

Program can reduce an organization’s fi nes 

by signifi cant amounts.

The United States Supreme Court 

recently held that the U.S. Sentencing 

Guidelines may not impose mandatory 

obligations on judges to sentence within 

prescribed parameters.  It is uncertain 

what this case will mean to healthcare 

compliance programs.  Still, the consensus 

among healthcare lawyers and consultants 

is that the Sentencing Guidelines will still 

offer importance guidance in determining 

punishment, and that compliance 

initiatives will remain at least as important 

as before.  Indeed, the greater discretion 

allowed judges after the Supreme Court 

case may allow a healthcare organization 

with an effective compliance program 

to argue successfully that its errors were 

unfortunate slipups, not systemic, and 

therefore not rising to the level of willful, 

knowing, or reckless activity.

3. An effective Compliance Program 

will reduce the likelihood of “whistle-

blowing.”

Finger pointing by employees, former 

employees, contractors, etc. exposes 

healthcare organizations to the risks of 

qui tam litigation, costly investigations, 

and substantial fi nes and penalties.  An 

effective Compliance Program can 

substantially reduce - and often eliminate 

- these dangers.

This is true for several reasons.  First, 

whistleblowing by present and former 

personnel often occurs because they believe 

that the Leadership do not value their 

input or their concerns about company 

compliance.  That belief, combined 

with whatever other factors contributed 

to the staff member’s perception of 

unfair treatment and disrespect, will 

frequently encourage the employee to 

seek vindication (and fi nancial reward) 

by telling the government about the very 

problems which the staff member initially 

tried to discuss with the organization.

Because an effective Compliance 

Program must, by defi nition, include a 

mechanism for encouraging and acting on 

personnel tips about compliance problems, 

the staff member will probably not be 

ignored when he or she brings information 

about internal problems to the health care 

organization’s attention for investigation 

and appropriate action.  Because fewer 

problems remain unresolved, there is less 

motive and opportunity for qui tam action 

under the Federal False Claims Act, or 

for government hotline reporting under 

Section 203 of HIPAA.

Second, a Compliance Program can 

reduce the dangers of whistleblowing even 

when the company declines to resolve the 

problem to the reporting staff member’s 

satisfaction.  Sometimes the staff member’s 

assumptions are incorrect. Other times 

predicate events that must be completed 

before the problem can be corrected fully.  

Sometimes the health care organization will 

impose disciplinary action against a non-

compliant employee which is less severe, 

or more severe, than the reporting staff 

member would prefer. However, nothing 

requires a Compliance Program to eliminate 

every problem no matter how minor the 

problem or how costly the solution.  Nothing 

requires a health care organization to choose 

a solution or form of discipline that satisfi es 

the reporting staff member.  When personnel 

feedback leads to a reasonable investigation 

and reasoned response to the identifi ed 

problem, the organization will usually be 

insulated from fraud liability.

Violations of the law certainly can 

occur notwithstanding an effective 

Compliance Program.  But, the qui tam 

opportunities for whistleblowers are 

available only when the wrongdoing 

creates false claims, not merely inadvertent 

or negligent errors.  To constitute a false 

claim, thereby permitting a qui tam action, 

the wrongdoing must indicate a willful 

intent to submit a claim known to be false, 

or submitted with “reckless disregard” for 

the accuracy of the claims.  Thus, even 

when the company fails to eliminate errors 

or problems which create reimbursement 

violations, the fact that the company has 

used an effective internal mechanism 

to address these sorts of problems will 

usually limit the staff member’s ability 

to characterize the wrongdoing as a false 

claim, thus denying qui tam relief.  Fewer 

attorneys will accept the whistleblower’s 

case, and fewer cases will conclude 

adversely.

Third, one of the cornerstones of an 

effective Compliance Program is that all 
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company personnel, from the CEO down 

to billing entry clerks, must embrace the 

policies, protocols, and underlying ethical 

philosophy which the Compliance Program 

establishes for identifying and resolving 

problems.  A staff member who bypasses 

the health care organization’s internal 

reporting mechanisms and instead seeks 

qui tam rewards may be held accountable 

for failing to follow the organization’s own 

rules for internal reporting and problem 

solving.  In addition, such insubordinate 

action could expose the staff member to 

disciplinary action (ironically, as part of 

the organization’s Compliance Program!) 

for failing to follow the company’s rules 

regarding problem reporting.

One key caution here: The disciplined 

staff member will allege that the 

organization does not have an effective 

Compliance Program that satisfi es the 

government’s requirements.  Therefore, 

any health care organization that pursues 

sanctions against an insubordinate 

whistleblower must be confi dent that 

its Compliance Program will withstand 

scrutiny.

Fourth, most staff members who 

develop negative attitudes about their 

company and thus seek some sort of 

“revenge” through qui tam actions (or 

otherwise) do not insist that the health 

care organization agree with everything 

they say, nor implement solutions which 

mirror precisely the staff member’s 

preferred solutions.  Instead, most staff 

members want their opinions to be valued, 

respected, and carefully considered.  If 

the company has legitimate reasons for 

choosing a course of action that varies 

from the staff member’s preferences, 

many staff members will be content if the 

company truly considered their opinions, 

regardless of the ultimate decision.  The 

emotional zeal which fuels most successful 

whistleblower activities is often diffused 

and defused by an effective Compliance 

Program.

4. An effective Compliance 

Program can help a healthcare 

organization obey its disclosure 

obligations to the government or 

third parties, while still protecting the 

supplier.

There are many circumstances 

in which a healthcare organization is 

obligated to disclose violations of fraud and 

reimbursement rules to the government.  

During these times, the organization 

must identify which information needs 

to be disclosed, and must determine 

how to disclose such information so 

as to minimize the organization’s 

exposure to sanctions or other dangers.  

Most healthcare organizations violate 

reimbursement and/or fraud rules from 

time to time.  But inappropriate or 

premature disclosure/nondisclosure of 

these violations can place any organization 

in serious and long-lasting diffi culty.  

A cornerstone of an effective 

Compliance Program is a healthcare 

organization’s ability to investigate and 

disclose reimbursement or fraud violations.  

Legal counsel is involved at the right time, 

attorney-client privilege is preserved, 

prompt and thorough investigation puts 

the problem in the proper perspective, 

and a coordinated strategy is explicitly 

addressed for communicating issues to 

the government in the most benefi cial 

manner.  Indeed, if a Compliance Program 

merely enabled a healthcare organization 

to respond quickly and effectively to 

disclosure problems, this alone might 

prove of suffi cient value to justify the 

Program.  

5. An effective Compliance 

Program demonstrates to the 

government that the healthcare 

organization “has its act together.”

An effective Compliance Program 

demonstrates a healthcare organization’s 

ability to create internal systems that permit 

ongoing self-assessment and self-policing.  

Consequently, Fiscal Intermediaries and 

government investigators are more likely 

to give “the benefi t of the doubt” to a 

healthcare organization with an effective 

Compliance Program.  Such a Program 

may make the government more likely to 

infer proper motives for issues which focus 

on intent and motive, such as those under 

the anti-kickback statutes.  At a minimum, 

the presence of an effective Compliance 

Program may make the difference between 

a long investigation and a relatively short 

inquiry by the government.

6. If trouble comes and you didn’t do 

it, the government will do it for you.

A large (and increasing) number of 

government healthcare fraud settlements 

require the wrongdoer to establish a 

corporate integrity program, including 

a limited or comprehensive Compliance 

Program.  Invariably, a Compliance 

Program crafted by (or with the supervision 

of) the government includes reporting and 

monitoring obligations which are more 

burdensome than otherwise would be 

necessary.      

Also, a Compliance Program created 

by a healthcare organization on its own 

initiative will evolve at the organization’s 

own pace, emphasizing its unique 

strengths and weaknesses.  On the other 

hand, government-mandated programs 

must be crafted quickly, without much 

fi eld-testing, and with the substantial 

burden of ongoing government scrutiny.  

In addition, a government-mandated 

Compliance Program is usually part of 

a settlement package which additionally 

includes fi nes and penalties of thousands 

of dollars – – or more.

Even when resolution of a problem 

does not involve a corporate integrity 

program, an organization that has been 

subject to investigation will remain on 

the “hit list” of the DMERC, the OIG, 

and/or the Department of Justice for some 

time to come.  Recurring scrutiny for the 

supplier is likely, because of the implicit 

expectation, that, “where there’s smoke, 

there’s fi re.”

We hope these six Benefi ts can help 

you articulate an appropriate answer to The 

Question They Dare Not Ask, whenever 

you perceive that people within your 

organization are considering the Question.  

But, we’re just scratching the surface!  Over 

the next two installments we will identify 

how an effective compliance program can 

improve your internal communications 

and personnel relationships, as well as to 

improve your ability to pursue or improve 

relationships with your Board of Directors, 

potential alliance partners, third-party 

payers, lending institutions and others.

“Why Bother?”  Answer: “Because its 

worth it!”  !
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Part two of this article will focus on 

eight compliance benefi ts which can be 

derived through improved interaction 

with business colleagues, fi nanciers and 

customers.

Disclaimer:  Materials in this article 

have been prepared by the Health Law 

Center for general informational purposes 

only.  This information does not constitute 

legal advice.  You should not act, or refrain 

from acting, based upon any information in 

this presentation.  Neither our presentation 

of such information nor your receipt of it 

creates nor will create an attorney-client 

relationship.

Neil Caesar and Richard M. Tuten are attorneys 

with the Health Law Center (Neil B. Caesar Law 

Associates, PA), a national health law practice in 

Greenville, SC, focusing on business opportunities 

and regulatory issues for homecare providers.  Neil 

Caesar is also a principal with Caesar Cohen, Ltd. 

offering compliance training, outsourcing and consulting.  

Mr. Caesar is the Author and Editor-in-Chief of the 

Home Care Compliance Answer Book. Email: info@

healthlawcenter.com; web site: www.healthlawcenter.com; 

phone: 864-676-9075.

BCM, continued from page 27

 Many healthcare organizations 

today are faced with a signifi cant risk 

that business interruptions, ranging 

from isolated infrastructure failures to 

regional events, have the potential to cause 

serious fi nancial harm and/or reputational 

impairment.  However, these same 

organizations have at their fi ngertips one 

of the most valuable resources available 

to help mitigate this risk – their internal 

auditors.  Internal audit should no longer 

be responsible for merely checking to see 

if a plan is in place.  They should be tasked 

with identifying the areas of risk and 

concern, helping to determine the changes 

that need to be made, implementing those 

changes, and maintaining a successful 

program on a regular basis.   !

 Dan Bailey, Senior Manager, and Matt Jackson, 

Manager, Dallas, Protiviti Inc. – an internal audit 

and independent risk consulting fi rm that helps 

organizations identify, measure, and manage operational 

and technolog y related risks throughout systems and 

processes.  Mr. Bailey received his CBCP and MBCP 

certifi cations from DRI International in 1999 and 

2002 respectively and serves as a Commissioner on 

DRI International’s Certifi cation Commission.  Mr. 

Bailey is a strategic principal in Protiviti’s business 

continuity practice while Mr. Jackson is a key leader 

in Protiviti's Healthcare Internal Audit and Revenue 

Assurance practices.


