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Legal Insights

ACOs are Here—Now What?
By Kathleen (Kitty) Juniper, Esq. and Paul A. Deeringer, Esq.

The initial comment period on CMS’ 
Proposed Rule for the Medicare 

Shared Savings Program (SSP) — the 
Accountable Care Organization (ACO) 
Program — should be closed by the time 
you read this column. Upon its April 7, 
2011 release, the Proposed Rule caused 
both fear and relief in many providers 
who were in a frenzied rush to form their 
ACOs. The following became clear in the 
wake of the Proposed Rule:

• The SSP is complicated.

• The barriers to entry are high.

• There are downside risks under both 
of the two ACO models available 
under the SSP.

• Only the well-capitalized need apply.

• The proposed protections to the fraud 
and abuse and antitrust laws provide 
cold comfort.

• The bottom line: Providers may 
want to wait to see how the SSP 
and Medicare ACOs evolve before 
committing the time and resources 
required to participate.

ACOs are the latest development in the 
ongoing efforts to pair reimbursement 
and quality under the Medicare program. 
An ACO is an entity formed by providers, 
which agrees to be accountable for the 
quality and cost of the healthcare of the 
Medicare beneficiaries assigned to it. 

How ACOs work

The ACO contracts with CMS for a three-
year period, during which time the ACO 
providers attempt to provide better care for 
individuals, better health for populations 
and lower growth in expenditures. If the 
ACO meets its predetermined benchmarks 
(set by CMS), it can participate in the 
savings resulting from the care provided to 
the assigned beneficiaries.

ACOs are required to deliver care in 
line with specific patient-centeredness 
criteria to assure that patients are 
informed and engaged in their healthcare. 
ACO providers must take into account 
the patient’s preferences, values, and 
priorities, and help them understand 
evidence-based medicine and be engaged 
in decision making. 

The ACO team is responsible for 
coordinating its patients’ care, regardless 
of the time or place of delivery. Patients 
assigned to an ACO retain their choice to 
obtain care from a provider outside of the 
ACO, which may make it challenging for 
the ACO to coordinate the patients’ care.

Beneficiaries will be assigned to an ACO 
on a retrospective basis, based on where 
each beneficiary receives the plurality (not 
majority) of their Medicare primary care 
services. Thus, an ACO will not know 
the beneficiaries for which it will be held 
accountable until after each 12-month 
performance measurement period has 
elapsed. 

CMS will provide population-level data 
and some beneficiary-identifiable data 
to ACOs to help them target their care 

management strategies and efforts. 
Nonetheless, ACOs will need to commit 
resources to implement care management 
processes broadly for all Medicare fee-
for-service beneficiaries, with the hope 
that CMS will assign enough beneficiaries 
to the ACO to make these investments 
worthwhile.

ACOs will need to meet quality standards 
as a prerequisite to receiving any shared 
savings. The Proposed Rule establishes 
the ACO’s quality and financial 
performance benchmarks, which contain 
five equally-weighted quality domains 
that emphasize the importance of care 
management. These domains include 65 
quality-related performance measures. 

The process is data-driven and at least 
50% of the ACO providers must have 
electronic health records and meet CMS’s 
Meaningful Use standards. If the ACO 
meets the pre-established benchmarks, the 
ACO shares in the savings achieved for its 
assigned beneficiaries, in accordance with 
predetermined formulas.

Potential savings

The potential for obtaining a greater 
percentage of any shared savings 
varies depending upon the model an 
ACO chooses and whether it includes 
a Federally Qualified Health Center 
(FQHC) and Rural Health Center (RHC) 
as an ACO participant. 

In the “one-sided” model, the ACO can 
receive up to 50% of the shared savings, 
but it does not take on any risk until year 
three. The “two-sided” model, on the 
other hand, offers the ACO the potential 
of receiving up to 60% of the shared 
savings as a reward for its participants 
taking on financial risk starting in the first 
year. 

The potential percentage of shared 
savings is further increased by 2.5% 
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under the one-sided model and by 5% 
under the two-sided model (for a total 
potential shared savings percentage of 
52.5% and 65%, respectively), if an ACO 
includes an FQHC or RHC as a provider. 
The beneficiaries of the FQHC or RHC are 
not included in calculating the minimum 
5,000 ACO assigned beneficiary base 
under the Proposed Rule, however.

The infrastructure and extensive 
up-front and ongoing participation 
requirements are expensive. The General 
Accounting Office estimates that the 
total average startup investment and 
first-year operating expense for an 
ACO participating group with 200 or 
more physicians is close to $1.8 million. 
In exchange for that substantial initial 
investment, the ACO gets:

1. No guaranteed admission to the program. 
CMS has made clear that it will not 
necessarily accept all applications to 
participate.

2. Retrospective beneficiary assignment. 
The ACO will not know who its 
assigned beneficiaries are until after 
the fact.

3. True downside risk sharing under 
either of the two models. CMS has 
proposed to hold ACOs fully 
accountable (with some limits in 
place), rather than limiting provider 
downside risk through the use of 
partial capitation.

4. Delayed payout. With a proposed 
6-month claims run-out, ACOs will 
not see shared savings, if any, until 
at least 18 months following the start 
date of their agreement with CMS.

5. Harsh consequences for losses. ACOs 
that suffer a net loss in the first 3-year 
agreement period will be kicked 
out of the SSP permanently and not 
permitted to reapply.

6. Very limited fraud and abuse protections. 
Shared savings distributions and 
certain relationships with physicians 
may receive limited protections, but 
other financial relationships associated 
with startup financing and internal 
risk-sharing would not be protected.

7. No preemption of state laws. Even with 
the proposed federal waivers, ACOs 
still must comply with state fraud 
and abuse laws, many of which may 
have different requirements from 
their federal counterparts.

Further, the SSP appears to be an interim, 
rather than long-term, CMS strategy. 
The ACO’s 3-year benchmark will be 
re-based each year, which may create a 
diminishing returns challenge for ACOs 
as they become more efficient over time. 
In addition, as noted above, the proposed 
SSP contains a harsh “net loss” restriction 
that will disadvantage ACOs that cannot 
demonstrate cost savings within the first 
three years of operation.

The downside

Given these costs of entry and partic-
ipation, why would a provider want to 
participate in an ACO? Some may not, 
at least for awhile. Whether and to what 
extent participating in an ACO makes 
sense will depend on a provider’s specific 
market position and strategic goals, 
and many providers may decide that 
participating in the SSP is either too costly 
or too uncertain a proposition. 

Alternatively, a “wait and see” approach 
may be prudent before making a final 
decision about ACO participation — due 
to the tight timing of the initial start date 
of January 1, 2012, CMS has indicated a 
potential “interim” start date of July 1, 
2012. Given the likely flood of comments 
CMS will receive on the proposed SSP, 
CMS may push implementation of the 
SSP out even farther.

Those who decide not to participate in 
an ACO, however, should not remain 
idle. Strengthening an organization’s 
competencies in care integration, patient-
centeredness, and care management should 
pay dividends as Medicare’s payment 
model moves increasingly in a direction 
that requires such skills to succeed. 

Future developments

Many of the requirements and features of 
the SSP may become broader Medicare 
requirements in the future. Commercial 
payers likewise are focusing on quality 
and cost performance measures and many 
have jumped in with their own ACO-like 
demonstration projects with hospitals and 
providers groups. Providers can expect 
their negotiations with commercial payers 
to include increasing demands regarding 
cost and quality components.

Evidence-based medicine will be 
integrated into value-based purchasing 
models like ACOs, and providers should 
have developed, or be in the process 
of developing, protocols for specific 
conditions. Similarly, the Proposed Rule 
specifically mentions telehealth, remote 
patient monitoring, and electronic records 
as “modern technologies” that CMS 
expects ACOs to implement “to continually 
reinvent care in the modern age.” 

Cost-effective integration of new 
technologies into the patient’s healthcare 
plan, particularly for chronic disease, may 
help achieve better outcomes. Providers 
might explore developing management 
service organizations, or partnering with 
ancillary providers or service companies 
providing wrap-around services to 
improve patient outcomes. Those services 
include education, preventive services, 
appointment reminders and other means 
by which the patient can become more 
engaged in improving the his or her own 
healthcare and to take some of the burden 
off the physician.

Other CMS strategies

ACOs are but one of several strategies 
CMS is using to drive Medicare toward 
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a risk-based reimbursement model, 
with an emphasis on quality reporting 
and care management. Accordingly, 
providers should view ACOs as one of 
many alternatives available to help drive 
organization-wide clinical integration 
efforts. 

CMS is in the process of introducing 
a national payment bundling 
demonstration that will offer providers 
opportunities to experiment with ACO-
like strategies on specific service lines 
for episodes of care (e.g., cardiology 
services, post-acute care). In addition, 
non-Medicare ACO models have shown 
promise (e.g., Geisinger Health System’s 
ProvenCare® programs in Pennsylvania; 
the CalPERS ACO pilot in California), 
although such models must comply with 
federal and state fraud and abuse laws 
without any special protections. 

Moreover, pre-ACO clinical integration 
strategies, such as gainsharing and pay 

for performance programs, service line co-
management arrangements, and the like, 
all remain possible outside the SSP. Such 
programs must be carefully structured, 
however, to fit within the current 
regulatory scheme. 

Finally, Medicare’s existing clinical 
integration demonstration programs 
(e.g., Physician Quality Reporting System 

(PQRS); Acute Care Episode (ACE)) may 
be extended, reopened, or expanded, and 
such developments may afford providers 
opportunities to develop their care 
management skills in a lower-cost, lower-
risk environment than the SSP.

Waiting it out

Despite the various opportunities 
available to providers, some have opted 
to wait it out and continue to engage in 
the traditional mode of practice. 

Electronic health records to some means 
typing rather than listening to the 
patient. System-wide clinical integration 
is seen as a subterfuge for control of the 
physician. Data reporting and shared 
savings means just one more government 
intrusion and battle for reimbursement. 
Whatever perspective providers take, 
clearly ACO-land is just a beginning to 
the transformation of the delivery of 
healthcare — for better or for worse. NP
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“Some cause happiness wherever they go; others, whenever they go..”
~ Oscar Wilde


