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Legal Insights

Accountable Care Organizations: 
Will They Deliver Effective and 
Cost Effi cient Healthcare?
By Karl Schmitz, J.D

The passage of the Patient Protection and 
Affordable Care Act of 2010 (PPACA) is 
expected to reshape how healthcare is 
delivered in the United States. One tool 
placed in the “toolbox” by Congress to 
help providers deliver more effective 
and cost effi cient healthcare is the 
Medicare Shared Savings Program found 
in Section 3022 of PPACA. Section 3022 
calls for the voluntary establishment of 
Accountable Care Organizations (ACOs) 
which agree to be accountable for the 
quality, cost and overall care of the 
Medicare fee-for-service benefi ciaries 
assigned to it. Upon meeting certain 
quality, reporting, and cost requirements, 
an ACO will be entitled to share in a 
portion of the Medicare Part A and Part 
B savings attributable to its efforts. The 
remainder of this article will examine 
some of the key elements of the Medicare 
Shared Savings Program and potential 
obstacles which may face those seeking 
to establish a successful ACO.

What is an Accountable Care 
Organization?

An ACO is a group of providers with a 
legal structure that allows it to receive and 
distribute payments for shared savings 
associated with the Medicare patients 
assigned to it and for which the ACO has 
become accountable.

Providers eligible to participate as an 
ACO include: 

• ACO professionals in group practice 
arrangements 

• Networks of individual ACO 
professionals 

• Partnership or joint venture 
arrangements between hospitals and 
ACO professionals 

• Hospitals employing ACO 
professionals

• Such other providers of services and 
suppliers as the Secretary determines 
is appropriate

An ACO must include a suffi cient 
number of primary care physicians for 
the Medicare fee-for-service patients 
assigned to it, which must be at least 5,000 
patients. As a consequence, organizations 
like capitated medical groups, large IPAs, 
and highly integrated physician-hospital 
organizations with sophisticated quality 
control and utilization systems in place, 
should be well positioned to become 
successful ACOs.

Some states, like California, have 
strong corporate practice prohibitions 
that prevent the direct employment of 
physicians. Therefore, hospitals that wish 
to participate in an ACO will likely be 
required to form a partnership or joint 
venture arrangement with a group of 
physicians (which meet the primary care 
physician requirements discussed above). 
It is unclear whether a hospital-based 
clinic or medical foundation will qualify 
as a partnership or joint venture. Typically 
under these arrangements the physician 
group will contract with the hospital 
to provide professional services. An 
arrangement such as this will not share 
in the ownership of assets or profi ts and 
losses of the clinic or foundation, qualities 
associated with a typical joint venture 
or partnership. However, the Secretary 
may still determine (under its discretion) 
that other providers of services, such as 
a medical foundation or hospital-based 
clinic, are appropriate vehicles for an 
ACO.

As noted above, all ACOs will be required 
to become accountable for the quality, 
cost, and overall care of the Medicare 
fee-for-service patients assigned to it. 
The determination and process for the 
assignment of patients to an ACO is in the 
discretion of the Secretary. Presumably 

patients will be assigned to an ACO based 
upon their primary care physicians.

Accordingly, hospitals and medical 
groups which have strong relationships 
with primary care physicians should also 
be well positioned to participate as an 
ACO. However, even though a patient 
has been “assigned” to an ACO, patients 
retain the freedom to see any physician 
of their choosing, including physicians 
who are not part of the patient’s ACO. 
The ACO will not be in a position to 
infl uence the quality, cost, or overall care 
of such patient, yet will be responsible for 
the quality and cost of care given to the 
patient, whether positive or negative.

In addition to the requirements above, 
each ACO must have in place a leadership 
and management structure that includes 
clinical and administrative systems. 
ACOs must defi ne processes to promote 
evidence-based medicine and patient 
engagement; report on quality and cost 
measures; and coordinate care (such as 
through the use of tele-health, remote 
patient monitoring, and other such 
enabling technologies). Each ACO shall 
also demonstrate to the Secretary that 
it meets patient-centeredness criteria 
specifi ed by the Secretary, such as the use 
of patient and caregiver assessments or of 
individualized care plans. Organizations 
like capitated medical groups, large IPAs, 
or highly integrated physician-hospital 
organizations with sophisticated quality 
and utilization control systems already in 
place, should be well positioned to meet 
these requirements.

Under the Medicare Shared Savings Plan, 
providers shall continue to be paid for 
their services under the original Medicare 
fee-for-service program under Parts A 
and B in the same manner as before they 
participated in the ACO. In addition to 
these payments, a participating ACO 
is also eligible to receive an additional 
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payment (bonus payment) for shared 
savings. But it must meet the quality 
performance standards and reporting 
requirements established by the Secretary, 
and meet the savings requirement and 
benchmark established for such ACO. To 
receive the shared savings payment, the 
estimated average per capita Medicare 
expenditures under the ACO for its 
assigned Medicare patients must be at 
least the specified percentage below its 
applicable benchmark.

The ACOs’ applicable benchmark is set 
for each agreement period using the 
most recent three years of per-beneficiary 
expenditures for Parts A and B services 
for the Medicare patients assigned to 
the ACO. The benchmark is adjusted 
for beneficiary characteristics and other 
factors determined appropriate. Further, 
it is updated by the projected absolute 
amount of growth in national per capita 
expenditures for Part A and B services 
under the original Medicare fee-for-
service program. The benchmark for 
each ACO is reset at the start of each 
agreement period.

Interestingly, PPACA does not specify 
what percent of the savings will be shared 
with a participating ACO. Instead this 
is (along with the establishment of the 
appropriate target below the benchmark) 
in the discretion of the Secretary. 
Presumably an ACO that implements 
effective quality and utilization controls 
will receive a shared savings payment 
during at least the first agreement 
period. However, since the benchmark 

will be reset at the beginning of each 
agreement period, it is likely the shared 
savings target will be measured against a 
lower benchmark. Depending upon the 
benchmark set, the incentive for ACOs to 
continue to participate (or to participate 
at all) may evaporate quickly. This has led 
some observers to predict that alternative 
means to incentivize participation will 
have to be utilized. Perhaps reducing 
the fee-for-service rates for providers 
that elect not to participate in an ACO (a 
penalty) or shifting to a partial capitation 
model so that providers retain an 
incentive to continue their participation. 
The PPACA affords the Secretary the 
discretion to use a partial capitation 
model for making payments should an 
ACO become at financial risk for some, 
but not all, of the items and services 
covered under Medicare Parts A and B.

The structure of the Program and the 
design of ACOs raise a plethora of 
potential legal obstacles. For example, in 
the case of ACOs which include hospitals, 
the payment of a shared savings payment 
and subsequent distribution to physicians 
implicates numerous fraud and abuse 
laws. Such as: 

• Federal and state anti-kickback 
statutes (e.g. remuneration in return 
for referrals) 

• Federal and state self-referral laws 

• The federal Civil Monetary Penalties 
Law (e.g., impermissible financial 
incentives to limit care)

While PPACA has included the discretion 
by the Secretary to waive the application 
of these federal laws to the Medicare 
Shared Savings Program, it is unclear 
to what extent the Secretary will do so. 
Moreover, it is unclear whether Congress 
intended to allow the Secretary to also 
waive inconsistent state laws or whether 
States must separately waive or develop 
processes to approve ACOs.

In addition to fraud and abuse laws, 
ACOs that include nonprofit, 501(c) (3) 
tax exempt hospitals are also subject to 
private inurement and private benefit 
prohibitions. In such cases, payments to 
private individuals or entities should, at a 
minimum, be required to be at fair market 
value. Failure to do so could jeopardize 
the nonprofit’s tax-exempt status.

An ACO with a participating tax-exempt 
hospital should be carefully structured to 
ensure that distributions are:

• Based upon proportional capital 
contributions 

• All transactions between the parties 
are at fair market value

• The tax-exempt entity ensures that it 
maintains sufficient control

Because ACOs will be responsible for 
the cost, quality, and overall care of the 
Medicare patients assigned to it, and will 
control (at least indirectly) care decisions, 
ACOs may also be subject to potential 
liability claims. In the event of bad patient 
outcomes, savvy litigants may claim 
the ACO financial incentives and the 
Medicare Shared Savings Program caused 
their harm.

Potential ACO participants face other 
market forces and obstacles to forming a 
successful ACO. For example, hospitals 
not currently sufficiently integrated 
with physicians or which are specialty 
hospitals, may not have developed 
sufficient relationships with primary 
care physicians to develop a successful 
ACO. Individual physicians or small 
groups may lack sufficient relationships 
with primary care physicians or lack 
access to necessary capital to sufficiently 
implement the quality and utilization 
controls to form an ACO.

Lastly, it remains to be seen whether 
the size of the shared payments (or the 
number of ACOs) will be sufficient to 
overcome the incentive to order more 
services or perform more procedures 
that is inherent to the current Medicare 
fee-for-service program. Nonetheless, if 
successful, the Medicare Shared Savings 
Program is likely to spawn similar 
programs which are likely to spread 
to private payers. Accordingly, those 
providers which successfully adapt to 
ACOs early may put themselves in a 
better position to succeed and thrive in 
the new healthcare world. NP
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