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Legal Insights

Information Technology Vendor Contracts: 
Key Terms and Negotiation Tips
By Hope Levy-Biehl, Stephen Phillips and Laura Jantos

Healthcare providers large and 
small are entering into information 

technology (IT) vendor contracts daily. 
There is much more to IT vendor contract 
negotiations than just getting a good 
price. Some of the key considerations and 
strategies for successfully negotiating an 
IT agreement are highlighted here.

IT contracts 101

IT “deals” are different than other 
deals. Unlike the sale of a practice or 
a services agreement, IT transactions 
typically involve a number of different 
agreements and contracts. A typical IT 
arrangement may consist of some or all of 
the following.

End User License Agreement (EULA) – A 
EULA grants the license and spells out the 
conditions for use of the product. 

The details on how the product is 
priced (for example, by the number 
of users, visit volumes, etc.) and the 
corresponding costs and payment terms 
are included in this agreement. The 
duration of the license, the associated 
protections and warranties and the 
procedures in the event of a breach and/
or termination of the contract are also 
included here. This agreement structures 
the relationship between the end users 
and the vendor. 

Master Services Agreement (MSA) – The 
MSA outlines the services that will be 
provided in support of the license. This 
might include things like maintenance, 
upgrades, assistance with implementation 
and ongoing support. The MSA and 
EULA may be separate agreements, or 
the MSA may be a section of the EULA. 
The MSA agreement structures the 
overarching relationship between the 
vendor and the provider organization. 

Bill of Materials (BOM) – The BOM 
identifies the items to be purchased 

and the corresponding price and 
quantity of each. 

Attachments to the agreement – The IT 
agreements may also have attachments, 
incorporated into the agreements by 
reference. These may include things like 
interface specifications and schematics, 
hardware specifications, network and 
connectivity specifications, service 
descriptions, an implementation 
and training plan and schedule, 
and a delineation of the roles and 
responsibilities of the parties. 

Prepare for the negotiation: Ask the 
right questions

As with any other transaction, one of 
the most important components of 
negotiating an IT contract is asking the 
right questions before the negotiations 
begin. A major IT purchase should take 
into account: 

• How the product will be used 

• For how long 

• What happens when it is no longer 
used 

Carefully consider the following key 
issues with any IT contract negotiation:

1. Duration of the agreement – How long 
does the provider anticipate using 
this IT solution? Is the term of the 
agreement long enough to achieve 
your goals? How long will it take 
to implement the IT platform and 
have a full understanding of the 
application? 

With evolving needs and constantly 
emerging new technologies, many 
businesses make significant IT 
changes every three to five years. 
Providers should keep this in mind 
when negotiating the term of an IT 
agreement.

2. Timing – When is the best time to 
implement a new system and begin 
paying for a new IT platform? Are 
you anticipating any significant 
operational changes that could affect 
the implementation and payment 
schedule (e.g., new hires, impending 
retirements, expansions to new 
locations, etc.)? 

Many vendors require a significant 
portion of payment be made upon 
the signing of the agreement with the 
balance of the payment made upon 
delivery. If you think implementation 
will be delayed, you might elect 
to delay signing to avoid costs 
well in advance of the anticipated 
implementation date. 

3. Meaningful Use – Is one of your 
goals for this system acquisition to 
take advantage of Meaningful-Use 
incentives? If so, then you should 
look for a certification or guarantee 
that the system meets the Meaningful 
Use conditions. 

Even if a particular IT product or 
platform is certified or guaranteed 
to satisfy today’s Meaningful Use 
criteria, the parties to an IT contract 
should anticipate that Meaningful 
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Use and related criteria will evolve 
over time. It is likely to become more 
stringent, and both parties to the 
agreement will need to work together 
to meet any changes in the criteria 
prospectively.

4. Integration and conversion – Will the 
system be interacting with other 
systems? If the IT solution is being 
purchased by a physician practice, 
will the system need to interface with 
an outside management company or 
with laboratories and imaging centers 
to which the physician sends patients 
for services? How will patient 
information be protected? Is this 
system replacing another system? 
What are the efforts and timelines 
that will be needed to convert to and 
implement a new system?

5. Growth and expansion assumptions – 
Does the provider anticipate future 
growth or reduction in size or 
operations? How will changes affect 
IT needs? Even if such changes 
are not foreseeable, has the IT fee 
arrangement been structured in 
a way that it can reasonably be 
adjusted for changes in operations 
without significant costs? 

6. Evolving government rules, guidance 
and mandates – The healthcare 
universe is constantly changing, 
with the substance and timing of 
the governing federal and state 
regulations often uncertain. What 
are the rights and obligations of 
the parties when there is a material 
change in the governing rules? 

You should be looking for reasonable 
assurances from vendors that any 
system purchased today will comply 
with new requirements in a timely 
manner in the future. Ensure that the 
pricing for any such system updates 
and revisions is reasonable. 

Contract language should address 
pricing policies and protocols 
when changes in the product are 
necessitated by changes in the rules 
or applicable requirements. This 
language is key to protecting you from 
aggressive pricing for system changes 
that are driven by modifications to 
government mandates. 

7. Vendor problems – What happens if 
the software is discontinued or the 
vendor goes out of business? Will 
the source code be held in escrow? 
Can you continue to use the system, 
perhaps with a different support or 
services organization? 

The negotiation process

The goal of the negotiation process 
should be to achieve a balanced arrange-
ment consistent with the market. It is 
important for the negotiation teams to 
develop a good rapport and to have a 
good working knowledge of the provider 
operations and the functionality the IT 
system being purchased. 

Although negotiations are often 
conducted with only a provider 
representative and a vendor sales 
representative, it is helpful to include 
individuals who are responsible for 
implementation and support. These 
people often have valuable insight into 
potential implementation obstacles, and 
are the ones who will implement the 
agreement once it is executed. 

Before entering negotiation, it is 
important for the negotiation team 
to agree on the key positions to be 
requested during the negotiation. Many 
organizations go into a negotiation 
with a stronger initial position, leaving 

room to fall back. Keep in mind that 
an overly aggressive initial position or 
unreasonable expectations can result in 
a loss of credibility and might result in a 
failed negotiation. 

Clearly explain the reasoning behind 
certain requests to help the other side 
identify potential alternatives to meet 
the objective without making undue 
compromises. For example, if the vendor 
proposes front-loaded payment terms, 
you might explain your desire to ensure 
that product and service implementation 
are timely and performed appropriately, 
which might be satisfied with a milestone-
driven payment plan. 

IT deals typically begin and end with 
vendor contracts. Review vendor 
contracts and supporting documents 
carefully in final format to ensure there 
are no errors or misunderstandings about 
how the deal has been structured and the 
negotiated points resolved. 

Before signing, review the contract with 
the individuals who will be involved in 
the implementation and ongoing service 
to ensure the key players understand 
the contract terms as negotiated and are 
prepared to implement and administer 
the agreement after execution. 

Conclusion

Spend the time and energy to carefully 
and thoughtfully negotiate an IT contract 
to ensure the arrangement is balanced, 
supports the agreed-upon relationship 
and provides the functionality that you 
expect. NP
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