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Legal Insights

Good News: EHR Incentive Payments Underway 
Bad News: Audits of EHR Incentive Payments have begun

By Hope Levy-Biehl and Amy Joseph

Electronic Health Records (EHRs), 
sometimes called Electronic Medical 

Records or EMRs, are electronic systems 
that healthcare providers use to maintain 
and report patient information. The 
Medicare and Medicaid programs have 
each developed EHR Incentive Programs 
that provide incentive payments to 
eligible professionals, hospitals and 
critical access hospitals as they adopt, 
implement, upgrade or demonstrate 
Meaningful Use of certified EHR 
technology.

To receive an EHR incentive payment, 
providers must show, among other 
things, that they are “meaningfully 
using" their EHRs by meeting thresholds 
for a number of objectives established by 
CMS.

Setting the stages

The Department of Health and Human 
Services is phasing in the Meaningful 
Use criteria in stages. Each stage will 
have its own set of requirements to meet 
in order to demonstrate Meaningful Use. 

Stage 1 – Criteria focus on quality 
improvement and information exchange, 
with providers required to capture 
patient data and share data either with 
the patient or with other healthcare 
professions. To capture and share 
patient data efficiently, providers need 
EHR technology that stores data in a 
structured format. 

CMS and the Office of the National 
Coordinator for Health Information 
Technology (ONC) have established 
standards and other criteria for 
structured data that EHR technology 
must use to qualify for this incentive 
program. To get an incentive payment, 
a provider must use EHR technology 
that is certified specifically for the EHR 
Incentive Programs. 

Stage 2 – The focus is on encouraging 
the use of information technology for 
continuous quality improvement at 
the point of care, and the exchange 
of information in the most structured 
format possible. 

Stage 3 – HHS anticipates issuing criteria 
for first use in 2016.

The EHR Incentive Programs are 
available for Medicare- and Medicaid-
eligible providers. Although the two 
programs are similar in many ways, 
there are also some differences. Providers 
can only participate in one of the two 
EHR Incentive Programs. Eligible 
professionals must select either Medicare 
or Medicaid, but hospitals may be dually 
eligible to participate. 

How much are the payments?

The amount of incentive payments 
providers receive depends on when they 
start participating in the program. 

For Medicare-eligible professionals, 
the incentive payment is 75% of the 
Medicare-allowed charges up to a 
maximum annual cap. Medicare-eligible 
professionals who do not meet the 
requirements for Meaningful Use by 
2015 (and in each subsequent year) are 
subject to payment adjustments to their 
Medicare reimbursements starting at 1% 
per year, up to a maximum 5% annual 
adjustment.

Eligible professionals and eligible 
hospitals that participate in the Medicare 
EHR Incentive Program must first 
register for the program. The registration 
process is online. 

Jumping on the thresholds

CMS has established objectives that all 
providers must meet to show they are 
using their EHR technology in ways 
that can positively affect the care of 
their patients—in other words, so that 
providers can demonstrate Meaningful 
Use. 

Some objectives have a minimum 
percentage providers have to meet. Other 
objectives specify an action that must 
be taken or a functionality of the EHR 
technology that must be enabled for the 
duration of the reporting period. 

Eligible providers and hospitals must 
meet the thresholds for all of the 
objectives, or qualify for an exclusion 
to the objectives, to demonstrate 
Meaningful Use and receive the incentive 
payments. Eligible providers that fail to 
meet even one of the measures will not 
receive a payment. There are no partial 
incentive payments under the plan. 

Eligible hospitals and professionals must 
attest they have met the thresholds and 
all of the requirements of the Medicare 
EHR Incentive Program via an attestation 
completed through a CMS online system. 

The attestation process

The attestation process requires 
participating providers to enter data 
and answer a number of questions. 
Immediately upon completion and 
submission of an attestation, a hospital 
or professional will find out whether the 
core and menu objectives of the program 
have been achieved. 

The attestation can 
be resubmitted for 
a different 90-day 
reporting period.
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If the submission has not been successful, 
the professional or hospital has the 
opportunity to modify any information 
that was not entered correctly, and 
resubmit the attestation. Alternatively, 
a professional or hospital can resubmit 
the attestation for a different 90-day 
reporting period. If the submission has 
been successful, it is reviewed by CMS 
with the EHR incentive payment released 
a month or two after the successful 
attestation has been submitted. 

Who’s on board?

As of June 2012, over 110,000 eligible 
professionals have participated in the 
Medicare or Medicaid EHR Incentive 
Program with total payments to 
date in excess of $1.9 billion dollars. 
Over 3,300 eligible hospitals have 
participated in either of the programs 
with total payments to date of almost 
$4 billion. 

Audits follow the money

As you may anticipate, CMS will be 
following the money. Perhaps more 
accurately, Figliozzi & Company, on 
behalf of CMS, will be following the 
money. On April 16, 2012, CMS awarded 
a contract to Figliozzi to perform audits 
of Medicare providers and dually eligible 
Medicare and Medicaid providers that 
have attested to Meaningful Use. If 
a provider is selected for an audit, it 
will receive a letter from Figliozzi & 
Company with the CMS logo on the 
letterhead. Audits have started and will 
be ongoing. 

Audits are conducted to validate that 
the provider accurately attested and 
submitted Clinical Quality Measures, 
and to verify that the incentive payment 
received was accurate. Based on the 
audit, if Figliozzi & Company determines 
the provider was not eligible for the EHR 
payments received, those payments will 
be recouped.

Save that paper!

To prepare for a potential audit, 
CMS advises that each provider 
save documentation in support of its 
attestation, Clinical Quality Measures 
and payment calculations. Providers 
should retain all relevant supporting 
documentation for at least six years 
following submission of an attestation. 
Documentation to support payment 
calculations (including, for example, cost 
report data) should follow the current 
documentation process. 

Early reports from the initial audits 
indicate that Figliozzi & Company 
has been requesting four categories of 
information: 

• A copy of the certification for the 
technology system used

• Documentation supporting the 
method chosen to report emergency 
department admissions

• Documentation supporting the 
attestation module responses 
related to the core set objectives and 
measures

• Documentation supporting the 
attestation module responses related 
to the menu set of objectives and 
measures. 

The audit letters provide two weeks to 
respond.

There’s always that appeal

If a provider believes the audit decision 
is in error, it can appeal that decision 
through an EHR Incentive Program 
administrative appeals process. The 
Office of Clinical Standards and Quality 
(OCSQ), an office within CMS, provides 
a two-level appeal process comprised of 
an information review and a request for 
reconsideration. 

Generally, providers can file an 
Eligibility Appeal, a Meaningful Use 
Appeal, or an Incentive Payment Appeal, 
although Incentive Payment Appeals 
for hospitals are referred to the Provider 
Reimbursement Review Board. 

All of these types of appeals must be 
filed quickly. For example, Meaningful 
Use appeals must be filed no later than 
30 days after the date of the demand 
letter for recoupment, and Incentive 
Payment Appeals must be filed no later 
than 60 days after a determination that 
the incentive payment amount was 
incorrect. 

Hospitals, physicians and other 
healthcare providers that have attested 
to Meaningful Use and received EHR 
incentive payments are all subject to 
the audits. At this stage, EHR incentive 
payment recipients should ensure their 
attestations were accurate and that they 
have a process in place to receive audit 
requests and process them in a timely 
manner. NP 
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Appeals must be 
filed quickly.

Eligible providers that fail to meet even one of 
the measures will not receive a payment.


