
Large Settlement with CMS: 
Signals End for Apparent Improvement 
Standard of Medicare Coverage
Beneficiaries in need win one in court
By Felicia Sze and David Vernon
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n Jimmo v. Sebelius (Jimmo) (D.Vt. 5:11-cv-17), 
the plaintiffs challenged the Secretary of the 
Department of Health and Human Services’ (Secretary) 
alleged denial of skilled services on the basis that 

beneficiaries were unlikely to improve from the care (i.e., the 
improvement standard).

The plaintiffs alleged the Secretary had covertly adopted a 
policy to deny coverage where the beneficiary was receiving 
maintenance services when the patient was not improving 
but had plateaued, was chronic or was medically stable.

In accordance with settlement terms, the Secretary will 
clarify that Medicare will cover skilled nursing and therapy 
services provided to maintain a patient’s medical condition 
or to slow the deterioration in a beneficiary’s condition, 
regardless of whether the patient is expected to improve.

In this case, the Center for Medicare Advocacy filed a 
class action suit against the Secretary to prevent the 

alleged application of the improvement standard to deny 
Medicare coverage for skilled nursing and outpatient 
therapy services.

The complaint
Among the plaintiffs were six Medicare beneficiaries who 
needed skilled care, but allegedly were unable to access 
these services due to Medicare’s improvement standard. 
Also among the plaintiffs were seven organizations:

1. National Committee to Preserve Social Security and Medicare
2. National Multiple Sclerosis Society
3. Parkinson’s Action Network
4. Paralyzed Veterans of America
5. American Academy of Physical Medicine and Rehabilitation
6. Alzheimer’s Association
7. United Cerebral Palsy

The plaintiffs alleged lower-level decision-makers enforced 
an improvement standard, based on certain informal policy 
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The revisions will indicate that coverage decisions will not turn on the beneficiary’s 
potential for improvement from the therapy or skilled nursing services.

statements. The plaintiffs also alleged the application of 
the improvement standard resulted in the termination, 
reduction or denial of coverage for thousands of very sick 
Medicare beneficiaries annually. The plaintiffs alleged the 
improvement standard impacted beneficiaries with chronic 
conditions who were unlikely to ever improve, but for whom 
skilled care could potentially help maintain their functional 
ability and slow their disease’s progress.

The plaintiffs asserted that Medicare statutes and regulations 
precluded the implementation of an improvement standard 
with respect to coverage of skilled services.

Specifically, the complaint alleged the Medicare Act and 
implementing regulations provide for coverage of services 
that are reasonable and necessary for the diagnosis and 
treatment of illness or injury or to improve the functioning 
of a malformed body member.1 The complaint argued the 
application of the improvement standard violated the 
Medicare Act, the Freedom of Information Act and the Due 
Process Clause of the Constitution.

CMS stance
In her effort to get the case dismissed, the Secretary 
disputed the existence of an improvement standard. In 
denying the Secretary’s motion to dismiss, the court found 
the evidence of coverage denials to the plaintiffs was 
sufficient to demonstrate the plausibility of the application 
of the improvement standard. Following the denial of the 
motion to dismiss and after extensive negotiations, the 
plaintiffs and the Secretary presented a proposed settlement 
agreement to the court for approval.

The settlement
As part of the proposed settlement, CMS will revise portions 
of the Medicare Benefit Policy Manual to clarify the coverage 
standards for skilled nursing facility (SNF), home health (HH) 
and outpatient therapy (OPT) benefits when a patient has 
no restoration or improvement potential, but when that 
patient needs skilled SNF, HH, or OPT services.

The revisions will indicate that coverage decisions will not 
turn on the beneficiary’s potential for improvement from 
the therapy or skilled nursing services, but rather on the 

1	 	42	U.S.C.	§	1395y(a)(1)(A);	see also 42	C.F.R.	§§	409.32(c),	409.44(a),	(b)(1),	(b)(3)
(iii),	(c)(2).

beneficiary’s need for the skilled care. The Secretary agreed 
to finalize and issue revised manual provisions within one 
year of the court’s approval of the proposed settlement 
agreement.

The changes will clarify for both therapy services under 
the SNF, HH and OPT benefits, and nursing services under 
the SNF and HH benefits, that a maintenance program will 
be covered when the specialized judgment, knowledge 
and skills of a qualified therapist or qualified nurse are 
necessary.

However, the manual will clarify that where an individualized 
assessment does not demonstrate a necessity for such 
skilled care, for example, where the maintenance program 
can be safely and effectively accomplished by the patient or 
with the assistance of nontherapists or unskilled caregivers, 
then such maintenance services will not be covered by 
Medicare.

Further, the manual revisions will clarify skilled care is 
necessary:

 • When the particular patient’s special medical 
complications require the skills of a qualified therapist 
or qualified nurse to perform the service otherwise 
considered nonskilled

 • When the needed procedures are of such complexity that 
the skills of a qualified therapist or nurse are required to 
perform them

The Secretary will also revise the Medicare Benefit Policy 
Manual to clarify that a claim for services at an inpatient 
rehabilitation facility may never be denied for the following 
reasons:

 • The patient could not be expected to achieve complete 
independence in the domain of self-care.

 • The patient could not be expected to return to his or her 
prior level of functioning.

In addition to making these changes to the applicable 
manual provisions, CMS has agreed to engage in a 
nationwide educational campaign to communicate these 
SNF, HH and OPT maintenance coverage standards to 
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Medicare contractors, suppliers, adjudicators and providers 
via written materials and interactive forums.

CMS will also put accountability measures in place to 
monitor coverage decisions by:

 • Randomly sampling coverage decisions to ensure 
compliance with the laws and regulations

 • Directing review where the sampling indicates errors 
have been made

 • Addressing entities where patterns of incorrect decisions 
can be attributed

 • Meeting on a bi-annual basis with plaintiff’s counsel to 
discuss the sampling process, for a total of five meetings

CMS will also offer a re-review process for certain qualifying 
class members. These qualifying class members are defined 
as Medicare beneficiaries who:

 • Received skilled nursing or therapy services in a SNF, HH, 
or OPT setting

 • Received a denial of coverage because of a lack of 
improvement potential and the denial became final and 
non-appealable on or after January 18, 2011, and before 
the end of the educational campaign

 • Sought Medicare coverage on his or her own behalf

Explicitly excluded from the class are:

 • Providers or suppliers of Medicare services and Medicaid 
state agencies

 • Any otherwise qualifying class members whose services 
were covered or paid by any third party payer or insurer 
or Medicare, with a limited Medicaid exception

 • Any otherwise qualifying class members who received 
denials that included any basis for denial other than the 
alleged improvement standard

Once approved, Medicare beneficiaries, and not providers, 
will have the sole right to re-review of claim denials. As 
a result, providers will be working with their patients 
to educate them about this settlement and who may 
be eligible for a re-review of claim denials. Moreover, to 
preserve their rights, providers should consider appealing 
any claim denials they have received based on the 
improvement standard.

Conclusion
This settlement is important as it will affect the rights of 
Medicare beneficiaries and provide certainty with regard 
to coverage determinations for skilled SNF, HH, and OPT 
maintenance services. As increasing numbers of Medicare 
beneficiaries suffer from multiple chronic conditions, 
this settlement provides an important clarification 
about Medicare’s coverage for reasonable and necessary 
maintenance services, including skilled nursing and therapy 
services for these beneficiaries. NP
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Providers should consider appealing any claim denials they have 

received based on the improvement standard.
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