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Legal Insights Column

By Hope R. Levy-Biehl, Esq.

To Disclose or Not to Disclose. 
That is the Question.

On April 15, 2008, the Offi ce of Inspector 
General for the Department of Health 
and Human Services issued an open 
letter to Health Care Providers modifying 
and refi ning its Self-Disclosure Protocol 
(SDP or Protocol). The Open Letter is 
important for a number of reasons. 
First, it provides additional guidance to 
providers on the information that must 
be included in an initial submission 
and request to be accepted into the SDP. 
The Open Letter also emphasizes the 
OIG’s commitment to streamlining the 
self-disclosure process and resolving 
these matters in an expeditious manner. 
Perhaps most importantly, the Open 
Letter outlines the presumption that 
when a provider submits a complete 
disclosure, performs an accurate audit 
and is responsive to the requests of the 
OIG, that when negotiating resolution 
of the matter with the provider, the OIG 
will generally not require the provider 
to enter into either a corporate integrity 
agreement or a certifi cation of compliance 
agreement.

The OIG issued its April 15, 2008 Open 
Letter in order to clarify its SDP, originally 
released in 1998. Through the SDP, 
the OIG has encouraged health care 
providers and suppliers to collaborate 
with the government in order to maintain 
the integrity of the Federal health care 
programs by voluntarily disclosing 
self-discovered evidence of potential 
fraud. Since its inception, the OIG has 
accepted over 350 disclosures into the 
protocol and has collected approximately 
$120 million in monetary settlements. As 
the Open Letter clarifi es, the SDP is not 
the appropriate means to report simple 
overpayments or billing errors, including, 
for example, transposing numbers on 
a cost report or claim. Instead, it is a 
mechanism for providers to work with 
the OIG to resolve matters that potentially 
violate Federal criminal law, civil law or 

administrative laws for which exclusion 
or civil monetary penalties are authorized. 
Examples of the types of issues that 
providers may appropriately disclose 
under the SDP are billing for services 
provided by an excluded individual or 
billing for services not rendered or not 
medically necessary.  

Historically, some providers have had 
reservations about disclosing possible 
fraud through the Protocol. Among the 
reasons for this concern is the fact that 
a signifi cant amount of information 
must be submitted by a provider in 
order to be accepted into the SDP. 
Further, even if accepted, the OIG 
is not constrained by the provider’s 
investigation or fi ndings and is free to 
conduct an independent investigation 
or to refer the matter to another arm of 
the government (including, for example, 
the Department of Justice for federal 
prosecution). Many providers have 
been hesitant to initiate the SDP process 
because of their concern about the costs 
associated with negotiating a resolution 
and monetary settlement with the OIG 
and the signifi cant costs associated with 
entering into and monitoring a corporate 
integrity agreement, often a prerequisite 
to resolution of the matter with the OIG.   

The April 15, 2008 Open Letter from 
Inspector General Daniel Levinson 
outlines two important changes to the 
OIG’s historic policy regarding provider 
self-disclosures. First, if a provider 
satisfi es certain prerequisites, the Open 
Letter suggests that the OIG will not 
require the provider to enter into a 
corporate integrity agreement. In order 

to get the benefi t of this presumption, 
a provider must submit a complete 
and informative disclosure, respond 
quickly to the OIG’s requests for further 
information, and perform an accurate 
audit. The presence of these factors 
communicates to the OIG that the 
provider has a commitment to integrity, is 
not a signifi cant future risk to the Federal 
health care program and otherwise is 
a partner with the OIG in working to 
expeditiously resolve self-disclosures. 
In order to obtain the benefi t of this 
presumption, providers may chose to 
disclose matters to the OIG instead of to 
other health care oversight or enforcement 
agencies or contractors. The April 15, 2008 
Open Letter, coupled with the series of 
Open Letters before it, may help to lessen 
the trepidation in the health care industry 
about the costs and consequences 
providers fear when evaluating whether 
to avail themselves of the SDP.

The Open Letter also outlines additional 
information that providers will need 
to provide in their initial submissions 
in order to be accepted into the SDP. 
Following this guidance, providers will 
no longer be able to submit streamlined 
or basic disclosures. Now, all submissions 
must include a complete description 

of the conduct being disclosed and a 
description of the provider’s internal 
investigation or a commitment regarding 
when it will be completed. The initial 
disclosure must also include an estimate 
of the damages to the Federal health 
care programs or a commitment about 
when the provider will complete such an 
estimate as well as a statement of the laws 
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that the conduct in question may violate. 
Notably, the OIG will now require that 
the provider’s investigation be complete 
along with its damages self-assessment 
within 3 months of acceptance into the 
SDP. This additional requirement seems 
to be driven by the OIG’s desire to resolve 
self-disclosures promptly. Providers who 
the OIG determines have not disclosed 
in good faith or who have not responded 
to the OIG’s request for additional 
information in a timely manner will be 
removed from participation in the SDP.  

The decision about whether to voluntarily 
seek admission into the SDP continues 
to be a difficult one for any health care 
provider. However, the OIG’s April 15, 
2008 letter will give providers comfort 
that if they can satisfy the additional 
requirements imposed by the OIG, they 
can avail themselves of the SDP and 
reach resolution of the matter in a timely 
fashion, perhaps without the need for a 
corporate integrity agreement. NP
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You only have one thing to sell in life, and that’s yourself.
~Henry Kravis

If we are to be productive, we need 
to address probable risk. There are 
plenty of people busily dealing with 
possibilities. Yes, you can win the lottery, 
but until you are holding that big check 
with all the cameras flashing don’t give 
up the day job. ERM comprises much 
more than risk assessment and risk 
assessment represents only a small piece 
of Enterprise Risk Management, say 
Helming and Schanfield. They inform us 
that understanding the relationship of 
risks to each other, as well as determining 
the magnitude, likelihood and frequency 
of occurrence is a key component to 
understanding risk. I bet the French with 
their high productivity already know that.

There are real risks laden with probability 
that can keep you productive and 
valuable. No one has a payer contract 
that they wouldn’t like to change. But 
how? Keeping tabs on conformity to 
contractual terms and conditions, using 
a payer report card, would certainly 
add value, advises Maria Todd. Does 
the graying of America make you think 
about implantables? It probably should. 
This will be a hot area for audit and 
compliance over the next decade or so. 
Ellis and Decker have given us the keys to 
a treasure chest of probable issues. 

The plethora of deaths and injuries 
sustained by patients entrusted to our 
care shout probability. Auditors looking 
for productive ways to provide value-
added services need only look at where 
our systems and processes are failing 
patients. Those who take up the challenge 
won’t be strolling airports and city streets 
busily contributing their money to cell 
phone companies. They will be making 
worthwhile contributions to our country’s 
health and productivity.

I wish you good reading. NP

From the Editor — continued from page 2This Stuff Just Wants Out There — 
continued from page 11

amount of time it takes between when 
stuff happens and when it is disclosed 
in full. The longer it goes, the worse the 
fall-out for individuals and organizations. 
Whether it is a doctored annual report 
or a story to a concerned husband, the 
bad news eventually makes it way to 
the affected party. Then you are not only 
dealing with the stuff, you are grappling 
with how to explain your decision to 
conceal the stuff. Get it out there, get it 
over with, take your lumps, and move 
along. Stuff happens. As long as we have 
human beings involved in organizations, 
companies, and life, there will be 
mistakes. But, how we handle those 
mistakes is the real measure of ethics and 
the heart of an ethics program. Admit the 
stuff, and be done. Chances are the stuff 
will find you anyway. NP
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