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Legal Insights Column

By Hope R. Levy-Biehl and Tien D. Nguyen

The OIG’s 2009 Work Plan:  
What You Need to Know 

In late 2008, the Department of Health 
and Human Services, Office of Inspector 
General (OIG) released its Work Plan 
for 2009. Historically, the Work Plan has 
served as a road map, identifying the OIG’s 
priorities and initiatives for the coming 
year. The Work Plan highlights those 
areas the OIG will address through audits, 
investigations, inspections, guidance and 
often enforcement actions and initiatives. 
Below is a summary of the important areas 
identified in the OIG’s 2009 Work Plan. 
The Work Plan is an important document 
for healthcare providers to review and 
understand so they can evaluate their 
ongoing compliance in light of the OIG’s 
priorities and proactively address any 
shortcomings in these areas.

MEDICARE

Hospitals

Provider-Based Status for Inpatient and 
Outpatient Facilities

CMS grants certain facilities provider-
based status if they are separate from 
but well integrated with the hospital and 
meet the requirements set forth in 42 CFR 
§ 413.65. Hospitals with provider-based 
facilities receive higher reimbursement 
rates when they include the costs of the 
facility on their cost reports. The OIG is 
concerned that hospitals are improperly 
treating inpatient and outpatient facilities 
as provider-based in order to enhance 
reimbursement. Accordingly, it will 
review hospitals that claim provider-
based status for these facilities to confirm 
that all applicable requirements are met.

Hospital Ownership of Physician Practices

Under recent regulatory revisions, 
hospital-owned physician practices may 

be designated as “provider-based” if the 
practices meet the requisite requirements 
regarding, among other criteria, location, 
patient population and sufficient 
hospital oversight. Hospitals may receive 
reimbursement for outpatient services 
in these facilities at amounts greater 
than CMS’s Medicare Physician Fee 
Schedule. The OIG will review hospitals 
with provider-based physician practices 
to determine whether the designation is 
appropriate and meets requisite standards.

Inpatient Prospective Payment System 
Wage Indices

CMS requires hospitals to report accurate 
wage data in order to calculate wage 
indices for the Inpatient Prospective 
Payment System. Because the OIG has 
found “hundreds of millions of dollars” 
in inaccurately reported data, the OIG 
will examine the validity of hospitals’ 
wage indices data, its impact on 
diagnosis-related group reimbursement, 
and whether the hospital wage indices 
are appropriate for other (unspecified) 
provider types.

Facility Transfer Payments

The OIG will examine payments made 
for transfers at inpatient rehabilitation 
facilities (IRF) and inpatient psychiatric 
facilities (IPF). Under the IRF prospective 
payment system (PPS), IRFs receive an 
adjustment of the Federal prospective 
payment for patient transfers from the 
IRF to specific provider types, including 
other IRFs and nursing homes. The OIG 
will examine whether coding errors that 
resulted in claims being paid under the 
IRF payment system should have been 
paid as transfers. For inpatient psychiatric 
facilities, the OIG will examine IPF 

claims submitted for patients transferred 
from an IPF to the same or other IPF. In 
reimbursing IPFs, CMS adjusts the PPS 
per diem payment based on the number 
of days that have lapsed since the IPF 
admitted the patient, with the earlier 
days of the stay receiving the largest 
adjustment. “Interrupted stays” occur 
when an IPF discharges, then readmits, 
a patient. These stays are treated as 
one continuous stay if the patient is 
discharged and readmitted to the same or 
another IPF within 3 days following the 
discharge. Similar to its review of IRFs, 
the OIG will analyze whether coding 
errors that resulted in claims being paid 
under the IPF payment system should 
have been paid as transfers.

Critical Access Hospitals

For Medicare purposes, hospitals that 
are located in rural areas, provide 24-
hour emergency services, and meet the 
additional requirements detailed in the 
Social Security Act may be designated 
critical access hospitals (CAH). CAHs 
generally are paid 101% of the reasonable 
cost of providing covered CAH services. 
The OIG will review CAHs to determine 
whether they are properly designated 
and whether they meet the conditions of 
participation.

Provider Bad Debts

Under Medicare, uncollectible debts 
related to unpaid deductible and 
coinsurance amounts may be considered 
bad debts. Hospitals may write off these 
debts if they meet the requirements at 
42 CFR § 413.89. The OIG will review 
whether acute care inpatient hospitals, 
long term care hospitals, IRFs, IPFs and 
skilled nursing facilities’ bad debt claims 
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were appropriate. The OIG also will 
review recoveries of prior-year write-offs 
to ensure that they properly reduced the 
cost of beneficiary services for the period 
in which the recoveries were made.

Reliability of Hospital-Reported Quality 
Measure Data

Using a set of 10 indicators, hospitals 
are required to submit complete and 
accurate quality of care data to CMS. 
Hospitals that do not meet CMS’s 
quality control standards are penalized 
with a 0.4% reduction in their Medicare 
reimbursement payments. The OIG will 
review hospitals’ controls for ensuring 
that their data is accurate.

Coding Issues

MS-DRGs  

On October 1, 2007, CMS implemented 
the MS-DRG system. This new system 
incorporates patient severity of illnesses 
and resource consumption into the 
inpatient reimbursement methodology. 
The OIG will examine coding patterns 
to determine whether the revised system 
is susceptible to improper upcoding and 
fraud.

Never Events  

Never events are medical errors that 
are clearly identifiable, preventable and 
serious in their consequences for patients. 
Examples of never events include surgery 
on the wrong body part and foreign objects 
left in body after surgery. Pursuant to the 
Tax Relief and Health Care Act of 2006, 

the OIG will conduct a study to examine 
hospital policies and practices regarding 
never events. This review will include 
identifying hospital-acquired conditions 
using the Present on Admission coding 
system implemented as part of the MS-
DRG system on October 1, 2007.

Home Health Agencies

Medicare Home Health Payments for 
Insulin Injections

Because insulin is injected by the patient 
or by the patient’s family member, 
home health agencies (HHA) generally 
cannot claim reimbursements for insulin 
injections. However, injections are 
considered reimbursable as a reasonable 
and necessary skilled nursing service 
if the patient is physically or mentally 
unable to self-inject and cannot receive 
assistance from any other individual. 
Additionally, CMS provides supplemental 
outlier payments to HHAs that experience 
unusually high levels of service during 
a 60-day period. The OIG will examine 
billing patterns in areas with high rates 
of HHA visits for insulin injections to 
determine whether claims for these 
injections were appropriate.

Nursing Homes

Nursing Home Residents Aged 65 or 
Older Who Receive Antipsychotic Drugs

Federal regulations forbid skilled nursing 
facilities from administering antipsychotic 
drugs to residents aged 65 or older for 
discipline or convenience. The OIG will 

review nursing home reimbursement 
claims for certain antipsychotic drugs 
administered to 65 and older nursing 
home residents to determine whether 
such drugs were appropriate.

Hospice Care

Trends in Medicare Hospice Utilization

Since the elimination of the maximum 
number of hospice care days that 
Medicare will pay per beneficiary, there 
has been a marked increase in hospice 
utilization. There also has been an 
increase in the duration of patient stays. 
To evaluate the necessity of these stays, 
the OIG will examine characteristics of 
hospice use, including patient population 
and differences between non-profit and 
for-profit hospice providers. 

MEDICAID

Hospitals

Hospital Outlier Payments

Hospital outliers are cases that incur 
extraordinarily high costs. A number of 
states make Medicaid payments for these 
outliers based on Medicare methodology. 
However, Medicare methodology results 
in excess payments when hospitals 
receive supplemental payments, in 
addition to their basic prospective 
payments, for their outliers. To determine 
whether such excess payments are 
occurring in the Medicaid context, the 
OIG will review the reasonableness of 
Medicaid hospital outlier payments. 

Provider Eligibility for Medicaid 
Reimbursement

Hospitals must meet Medicare’s 
conditions of participation in order to 
receive Medicaid funding. However, 
the OIG has identified instances where 
hospitals did not meet Medicare 
disproportionate share hospital program 
requirements, but received Medicaid 
funding. Accordingly, the OIG will 
review States’ determinations of hospital 
eligibility for Medicaid reimbursement.

Medicaid Provider Tax Issues

Concerned that states may be improperly 
imposing health-care-related taxes on
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Medicaid providers, the OIG will review 
state and health-care-related taxes to 
determine whether they are consistent 
with federal statutes and regulations. 
States that improperly levy health-care-
related taxes on providers are penalized 
with a reduction in their federal medical 
assistance expenditures.

Miscellaneous Noteworthy Topics

Portable Devices Containing Personal 
Health Information

Medicare and Medicaid contractors and 
hospitals often store sensitive, confidential 

patient information on portable devices, 
such as USB jump drives and laptops. 
Concerned about security breaches 
and data loss, the OIG will assess the 
adequacy of policies and procedures 
pertaining to the protection, access, 
storage and transport of such portable 
devices.

Provider Self-Disclosure

Hospitals may use the OIG’s self-
disclosure protocols to voluntarily 
disclose improper conduct that violated, 
or may have violated, federal law. 
In many cases, hospitals that follow 

these protocols receive favorable and 
fair settlements. The OIG continues to 
encourage providers to cooperate with 
its agency and self-disclose under its 
protocols.

The OIG’s Work Plan includes many 
additional topics not discussed in this 
article. Providers and their auditors 
should review the entire Work Plan 
to determine whether these topics are 
relevant to their facilities and to guide 
their 2009 compliance program. To view 
the Work Plan, please visit: http://www.
oig.hhs.gov/publications/workplan.
asp. NP
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