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The Centers for Medicare and Medicaid 
Services (CMS) is in the process of 
requiring hospitals to provide detailed 
information about their relationships with 
physicians and their immediate family 
members in the form of a Disclosure of 
Financial Relationships Report or (DFRR). 
CMS is analyzing this information to 
determine whether these hospitals are 
complying with the Stark physician self-
referral laws.   

Initial Selection Pool
This new mandatory reporting obligation, 
imposed initially on 500 selected 
hospitals, is not without warning. 
In January 1998, when the Stark II 
regulations were fi rst issued, CMS 
indicated that it intended to require 
hospitals and their referring physicians 
to report their fi nancial relationships 
annually. By 2004, when it issued the 
Phase II fi nal rules, CMS retracted 
from this position and in lieu of such 
mandatory reporting, opted for an 
approach in which entities would furnish 
such information upon request. 

Following an August 2006 report 
to Congress concerning fi nancial 
relationships under Stark, CMS sent a 
voluntary survey to 500 selected specialty 
and non-specialty hospitals in an effort to 
obtain more information about physician 
investment in specialty hospitals. 
This request was made pursuant to a 
congressional directive to the Department 
of Health and Human Services as 
contained in the Defi cit Reduction Act of 
2006. 290 hospitals failed to respond to 
this voluntary questionnaire.  

This signifi cant non-response was 
troubling to CMS. As it was “unable to 
determine whether those hospitals that 
did not respond to the Defi cit Reduction 
Act survey questions on investment and 
compensation relationships had tainted 

relationships, or whether their non-
response was for other reasons,” CMS 
took additional action. Specifi cally, the 
290 hospitals that failed to respond to 
the voluntary disclosure are now required 
to complete the DFRR. In addition to 
these 290 hospitals, CMS has selected an 
additional 210 hospitals that must also 
complete the DFRR.  

Information Sought
The DFRR contains six detailed schedules. 
The fi rst worksheet requests certain basic 
information about the hospital. In the 
other worksheets, hospitals must disclose 
physician ownership interests on both an 
individual and aggregate basis, physician 
ownership percentages as well as loans 
to physicians and loan guarantees by 
the hospital on behalf of the physician. 
As part of the DFRR, hospitals must also 
disclose certain physician compensation 
arrangements, including, for example, 
offi ce and equipment rentals, personal 
services arrangements, medical director 
agreements, on-call stipends and 
physician recruitment as well as certain 
less signifi cant physician compensation 
arrangements, including non-monetary 
compensation, charitable donations and 
medical staff incidental benefi ts. Notably, 
in addition to furnishing this information 
about its relationships with physicians, 
these 500 hospitals must also submit 
supporting documentation to CMS, 
including copies of written agreements 
between the hospital and physicians and 
verifi cation of the fair market value of 
certain arrangements.  

Failure to Report
These now mandatory disclosures are 
important both to the hospitals subject to 
the requirements as well as to the industry 
as a whole. For the 500 hospital subjects, the 
DFRR must be submitted within 45 days 
of receipt. Hospitals that fail to turn in the 

form in the requisite time frame may be 
subject to civil monetary penalties of up to 
$10,000 for each day the report is late. The 
fi nancial disclosure reports also must be 
certifi ed as accurate by the hospital’s Chief 
Executive Offi cer, Chief Financial Offi cer or 
other senior offi cer of the hospital.

As for the impact of these disclosures on 
the industry, CMS has made it clear that 
it plans to use the information it obtains 
for the 500 selected hospitals to analyze 
physician investment and compensation 
relationships for compliance with 
the Stark self-referral limitations. 
Although CMS has promised that it 
will protect the DRFFs from disclosure 
under the Freedom of Information Act, 
it has indicated that it will share the 
information with other federal agencies, 
Congressional Committees and Payment 
Safeguard Contractors. There is little 
doubt that Stark enforcement actions will 
increase as a result of this mandatory 
DFRR process.  

Revisit those Physician 
Relationships–Soon!
Further, although this fi rst DRFF 
reporting obligation only applies to 
500 selected hospitals, depending on 
the nature of the fi ndings, CMS may, in 
the future, impose similar mandatory 
reporting obligations on a much larger 
group of hospitals and perhaps all 
hospitals that participate in the Medicare 
program. Clearly, the days of hospitals 
maintaining questionable physician 
relationships, justifi ed by the perception 
that Stark enforcement has not been 
a priority are now over. It may be too 
late for the 500 hospitals subject to the 
mandatory reporting obligations to 
evaluate and correct suspect physician 
relationships in advance of the DRFF 
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The challenge occurs with patients in 
observation status that may involve up 
to 48 hours of service. In theory even 
this should not be a major issue except 
for the question, “Who will code these 
injection and infusion cases?” Injections, 
infusions, and chemotherapy are often 
coded through the chargemaster, that is, 
by charge entry. This means that nursing 
staff in various departments will have 
to fully understand the new codes, the 
coding logic, the use of modifiers and 
the documentation requirements (e.g., 
documenting both start and stop times).

Given the complexity of this challenge, 
healthcare auditors in the hospital 
setting should prepare to carefully 
audit injections, infusions, and 
chemotherapy with careful consideration 
for the hospital’s coding, billing and 
chargemaster policies and procedures in 
this area.

Hospital Pricing Rules–No OIG 
Guidance
The OIG (Office of the Inspector General) 
has finally responded to the September 15, 
2003 Federal Register (68 FR 53939). This 
was the FR entry that proposed rather 
sweeping interpretations of terms such 
as “usual charges” and “substantially 
in excess” relative to charges and other 
terms found at 42 CFR §1001.701. On 
June 17, 2007 (72 FR 33430) the OIG 
issued a FR entry indicating that no final 
rule would be published. Of course, the 
OIG was well beyond the mandated 
three-year limitation on issuing a final 
rule as per Section 902 of the Medicare 
Modernization Act (MMA 2003).
The June 17th entry is only a few 
pages, but the OIG does give a good 
summary of what they were proposing 
and then there is some interesting 
language that gives us insight into 
how the OIG is thinking about these 

issues. Unfortunately, from an auditing 
perspective, the OIG is not going to 
provide any guidance on what the 
CFR language is interpreted to mean. 
The OIG will study each case on the 
individual merits of the case. This 
means that auditors are left to their own 
interpretations concerning propriety 
of hospital charging processes until 
litigation provides some guidelines.

Hospital pricing, particularly the concept 
of transparent pricing, has recently 
become a major issue. The basic idea is 
that hospital charges, and thus pricing, 
should be reasonable, defensible and 
understandable by patients. Over the 
years, hospital pricing has developed in 
such a way that charges are quite variable 
and, in some case, quite high. Healthcare 
auditors should be prepared to audit 
pricing and the charge algorithms that 
are used in conjunction with the hospital 
chargemaster.

An example of this issue, unrelated to 
the Medicare program, has gained some 
notoriety. This is the so-called ‘Virginia 
Mason’ case that involves establishing 
hospital pricing for provider-based 
clinics. Hospital-based or provider-based 
clinics can file both a professional and 
technical claim form. Many hospitals 
with provider-based clinics choose 
to split-bill (i.e., file two claims) only 
for Medicare patients. In the case of 
Virginia Mason, the split billing was 
additionally applied to other patients. 
Also, the fee structure for the provider-
based clinics created significantly high 
levels of charges thus triggering large 
co-payments for non-Medicare patients. 
Complaints were filed and a settlement 
agreement reached. Healthcare auditors 
are encouraged to study this and related 
cases in order to better appreciate 
chargemaster pricing issues for provider-
based clinics.

For more information see: 
www.healthbusinessandpolicy.com/
PricingLawsuits.htm NP
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deadline. For other Medicare participating 
hospitals, there is no better time than 
the present to revisit their relationships 
with physicians to ensure that such 
relationships comply with the federal 
Stark law as well as applicable state 
physician self-referral laws and other 
relevant kickback and fraud and abuse 

provisions before these relationships must 
be affirmatively disclosed to CMS. NP
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