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Legal Insights Column

By Hope R. Levy-Biehl

Ready or Not, It’s NPI Time

To improve the effi ciency and 
effectiveness of the healthcare delivery 
system, Congress enacted the Health 
Insurance Portability and Accountability 
Act of 1996 (HIPAA), which, among 
other things, included a number of 
administrative simplifi cation provisions. 
The privacy and security regulations 
adopted pursuant to HIPAA have gotten 
all the press. But one of the most basic, 
long-needed components of HIPAA’s 
administrative simplifi cation provisions 
was the requirement that the Secretary 
of the Department of Health and Human 
Services (HHS) adopt a standard unique 
health identifi er for healthcare providers. 
Although not as sexy or controversial 
as the implementation of the privacy 
rule, the May 23, 2007 date to implement 
the National Provider Identifi er or NPI 

system is critical for providers in the most 
basic way. Without a NPI, they might not 
be paid. 

On January 23, 2004, HHS published 
the fi nal rule adopting the NPI as the 
standard, unique health identifi er. An 
NPI is a 10-digit numeric identifi er that 
contains no embedded information about 
the provider it identifi es. An assigned 
NPI does not expire and is intended to 
replace the numerous legacy provider 
numbers and identifi ers (including, 
for example, Medicare and Medicaid 
provider numbers, CHAMPUS numbers, 
UPINs, etc.) that providers historically 
maintained. In order to comply with 
the fi nal NPI rule, as of May 23, 2007, 
covered entities must use the NPI to 
identify healthcare providers in standard 

transactions. The compliance date for 
small health plans is May 23, 2008.

As May 23, 2007 has come and gone, 
the question remains whether covered 
entities are actually complying. Has the 
NPI replaced all legacy identifi ers in 
covered transactions in which a provider 
is identifi ed? Not exactly. In fact, in 
response to a fl ood of inquiries about the 
implementation deadline and the general 
consensus that the healthcare industry 
would not be compliant as of the May 
23, 2007 compliance date, the Centers 
for Medicare and Medicaid Services 
(CMS) has issued guidance, specifi cally 
addressing the consequence of covered 
entities who will not be NPI compliant 
as of the May 23, 2007 implementation 
deadline. In its guidance, CMS, as the 
agency to which the Secretary of HHS 

has delegated the authority to enforce the 
non-privacy components of the HIPAA 
administrative simplifi cation provisions, 
tellingly focused on enforcement, not 
compliance. 

Compliance
CMS reiterated that in the NPI context, 
it will look for voluntary compliance 
by covered entities and utilize a 
complaint-driven enforcement system. 
As outlined in greater detail in the fi nal 
HIPAA enforcement rule published in 
February 2006, upon receiving a HIPAA 
complaint, CMS will notify the covered 
entity in writing that a complaint 
has been fi led. Once notifi ed of the 
complaint, the covered entity will be 
given the opportunity to demonstrate its 

compliance, establish its good-faith efforts 
to comply and/or submit a plan for 
correcting the non-compliance. CMS has 
indicated in the past that in evaluating 
HIPAA complaints, it will consider, 
among other things, a covered entity’s 
good-faith efforts to comply with the 
HIPAA requirements. 

CMS appears willing to take this a 
step further in the NPI context. It 
acknowledged that because standard 
transactions usually involve two 
covered entities, non-compliance by one 
covered entity places the other covered 
entity in a diffi cult situation. This is 
especially problematic when one party 
to a transaction is a small health plan 
not actually required to comply with the 
NPI requirements until May 23, 2008. As 
a result, CMS has said that for a period 
of 12 months following May 23, 2007, 
it will not impose penalties on covered 
entities that deploy contingency plans if 
they have made reasonable, good-faith 
efforts to comply and in the case of health 
plans (other than small health plans), to 
facilitate the compliance of their trading 
partners. During this 12-month window, 
CMS will look at covered entities’ good-
faith efforts to comply with the NPI rule 
and, on a case-by-case basis, determine 
whether reasonable cause for non-
compliance exists. If it does, CMS will 
assess whether the time period for curing 
such non-compliance should be extended. 
By way of example, if a health plan can 
demonstrate its ongoing outreach and 
provider education and training efforts, 
CMS may determine that it can continue 
to process claims from providers using 
legacy numbers or identifi ers. 

Enforcement
CMS will look for sustained actions and 
demonstrable progress in determining 
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transparency and openness, through 
his/her words and, most importantly, 
by actions. When your CEO “walks 
the talk”, everyone notices. We all 
know how fast tales can travel in an 
organization. This alone can go a long 
way to affect the culture. But, how 
does the CEO do this? How does he 
or she “walk the talk”?

Training. Get your CEO to say 
the words and give examples of 
what should be reported. Have 
members of senior management 
describe the standards (i.e. code of 
conduct, policies, laws, etc.) and the 
mechanisms (i.e. hotline, compliance 
program, etc) for doing the right 
thing. Tell employees to trust 

2.

themselves. If it does not feel right or 
look right, then it probably isn’t. Send 
the message that employees who 
speak up are more a part of the team 
than colleagues that cower in the 
shadows. Tell them you need them. 
Call them brave and courageous. 
Acknowledge and praise their guts.

Don’t Feed the Silence. Like 
Marianne M Jennings, JD, says, 
“Don’t fi re or fl at-line employees for 
speaking up: Don’t transfer, reassign, 
trample, muck-up, or malign 
employees for speaking up.” This is 
the tough part. It’s the heavy lifting. 
You have to be able to recognize and 
address the emotional dynamics and 
the illogical haze of judgment which 

3.

can poison all the work that has been 
accomplished. 

Reward the Whistleblowers. If your 
organization’s culture has self-
actualized to the point where you can 
publicly recognize and reward them, 
do it. If you are not at that point, then 
do it privately with the individual. 
Pour it on. They deserve it!

Well that’s all for this issue of Letters to 
the Auditor. Please keep those calls, faxes, 
cards, letters, and emails coming in. You 
can contact me via phone at 847-525-6529, 
email at JLandreth999@aol.com, faxes at 
312-893-2256 lastly via mail at “Letters to 
the Auditor”, 1810 W. Birch Lane, Park Ridge 
Illinois 60068. 

4.
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whether a covered entity has acted in 
good-faith. In evaluating a health plan’s 
good-faith efforts, CMS may consider 
whether the health plan conducted 
outreach and made testing opportunities 
available to providers. A provider’s good-
faith efforts might be demonstrated by 
obtaining a NPI and having the ability 
to use it. Timing is also important in 
evaluating a health plan or provider’s 
good-faith efforts. CMS would not fi nd 

that a provider attempted to comply 
with the NPI implementation deadline in 
good-faith if it had not even obtained a 
NPI until June 2007. 

CMS’ somewhat lax approach to 
enforcement of the NPI deadline shows its 
understanding that although tremendous 
effi ciencies will be gained when the 
healthcare industry embraces a single 
identifi er system, too many covered 
entities were simply unable to comply 

with this requirement in advance of the 
May 23, 2007 compliance deadline. It 
seems that even CMS has conceded that 
successful implementation will simply 
take more time. NP
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