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Legal Insights Column

By Hope R. Levy-Biehl, Esq.

Patient Discounts Gain a Little Clarity: 
OIG Approves Prompt Pay Discount 
Program for Hospital Patients

On February 8, 2008, the Department 
of Health and Human Services Offi ce 
of Inspector General posted Advisory 
Opinion No. 08-03, approving a three-
hospital health system’s program to offer 
patients a reduction in patient cost-sharing 
amounts and amounts owed for non-
covered services when paid either prior to 
discharge or within 30 days of the system’s 
offer of the discount. Importantly, the 
prompt pay discount blessed by the OIG 
in this opinion applied to both inpatient 
and outpatient hospital services. Although 
the OIG found that the discount fell within 
a regulatory safe harbor for waivers of 
coinsurance and deductible amounts 
when offered to hospital inpatients, no 
such safe harbor exists for equivalent 
discounts offered to hospital outpatients. 
The OIG nonetheless found that based on 
a totality of the circumstances, the prompt 
pay discount was designed to increase 
collection successes and not to draw 
additional patient referrals and as a result, 
would not result in the OIG imposing 
administrative sanctions when offered to 
hospital outpatients.

This advisory opinion was issued by the 
OIG in response to the health system’s 
request for guidance on whether its 
prompt pay discount would constitute 
prohibited remuneration under the anti-
kickback statute or violate the prohibition 
on benefi ciary inducements. Under the 
proposed arrangement, the health system 
would offer Medicare, Medicaid and other 
Federal healthcare program benefi ciaries 
and private payor insureds a discount 
for the prompt payment of their cost-
sharing amounts and amounts owed for 
non-covered services. The discount was 
designed to reduce the system’s accounts 
receivables and costs of debt collection 
while enhancing its collections and cash. 
The system certifi ed that the amount of 
fees discounted under the arrangement 
would bear a reasonable relationship to 

the amount of collection costs that would 
be avoided as a result of the prompt 
collections. The prompt pay discount 
was to be offered for both inpatient 
and outpatient services and to patients 
regardless of their fi nancial status or 
ability to pay. The health system certifi ed 
that it would not advertise the prompt 
pay discount, and instead, would only 
notify patients of the discount at certain 
key times during the ordinary course 
of its dealings with patients, including 
when the patients register for outpatient 
services, when the health system sends 
written statements to a patient by mail 
and when fi nancial arrangements are 
made with patients after admission for 
inpatient hospital services. 

The OIG bifurcated its analysis, 
evaluating the prompt pay discount 
separately for inpatient services and 
outpatient services. In evaluating the 
discounts offered for inpatient hospital 
services, the OIG determined that the 
health system would not be subject 
to administrative sanctions and/or 
civil monetary penalties because the 
arrangement fell within the safe harbor 
for waivers of benefi ciary coinsurance and 
deductible amounts outlined in Title 42 of 
the Code of Federal Regulations, Section 
1001.952(k). Specifi cally, the prompt pay 
discount for inpatient services fell within 
this safe harbor because (i) the health 
system would not claim the waived 
amount as bad debt or otherwise shift the 
burden of the discount to the Medicare or 
Medicaid programs or other third-party 
payors; (ii) the discount would be offered 
without regard to a patient’s reason for 
admission, length of stay or diagnostic 
related group; and (iii) the waiver was not 
part of a price reduction agreement with a 
third party payor. 

On its face, the safe harbor for 
coinsurance and deductible waivers only 
applies to inpatient hospital services. In 

evaluating the prompt pay discount as 
it relates to outpatient hospital services, 
the OIG found that the discount served 
a legitimate prompt payment incentive 
and was not a means to induce patients 
to self-refer. In reaching this conclusion, 
the OIG was infl uenced by the fact that 
the prompt pay discount would not be 
advertised and that third-party payors 
would be notifi ed of the system’s prompt 
pay discount policies. The OIG also relied 
upon the fact that the costs of the prompt 
pay program would be borne by the 
health system and not a federal healthcare 
program and ultimately, that the amount 
of the fees discounted to patients under 
the proposed prompt pay discount would 
bear a reasonable relationship to the 
amount of collection costs avoided by 
the health system. The OIG ultimately 
concluded that although the prompt 
pay discount could potentially generate 
prohibited remuneration, it would 
nonetheless not impose administrative 
sanctions on the health system in 
connection with the proposed prompt pay 
discount, and that the arrangement would 
not constitute grounds for the imposition 
of civil monetary penalties. 

This advisory opinion provides a helpful 
guidance in the complicated arena of 
patient discounts and offers providers a 
reasoned framework for offering patients 
prompt pay discounts without running 
afoul of the anti-kickback and civil 
monetary penalty provisions. NP
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