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Legal Insights Column

New Medicare Hospital Regulations 
Require Patient Disclosures

By Kim Worobec, Esq.

New federal regulations require certain 
hospitals to provide disclosures to 
patients discharged on and after October 
1, 2007. The fi rst Physician Ownership 
Disclosure Requirement affects hospitals 
that are not publicly held and are owned, 
in any part, by physicians. The second 
On-site Physician and Emergency Procedures 
Disclosure Requirement affects hospitals 
that do not maintain 24-hour physician 
presence on site to handle emergencies. 

Under the fi rst Physician Ownership 
Disclosure Requirement, a ‘physician-
owned hospital’ must provide written 
notice to all patients, at the beginning 
of their hospital stay or outpatient visit, 
that the hospital is physician-owned. The 
notice must disclose, at a minimum and 
in a manner  designed to be understood 
by all patients, that the hospital meets the 
Federal defi nition of a physician-owned 
hospital specifi ed in § 489.3 and that the 
list of the hospital’s physician owners or 
investors is available upon request.

A physician-owned hospital is any 
hospital that participates in Medicare 
and in which a physician or physicians 
has an ownership or investment interest. 
Such an ownership interest may be 
through ‘equity, debt, or other means, 
and includes an interest in an entity that 
holds an ownership or investment interest 
in the hospital’, regardless of how small. 
The only exceptions to this defi nition are 
publicly traded securities and mutual 
funds.

The disclosure must make clear that, 
upon a patient’s request, the hospital will 
provide a list of its physician owners or 
investors ‘at the earliest opportunity’. 
Physician-owned hospitals that do not 
establish procedures for compliance 
with this new disclosure requirement 
may face termination of their Medicare 
provider agreement. HHS recommends 
that hospitals provide patients this new 
mandatory disclosure at the earliest 
opportunity, such as when patients 
contact the hospital to schedule services.   
A physician-owned hospital may 
consider a disclosure notice similar to the 
following:
[Hospital name] (Hospital) believes that 
you are entitled to make informed 
decisions regarding your medical care. 
To assist you in making an informed 
decision, the Hospital hereby notifi es you 
that it meets the federal defi nition of a 
physician-owned hospital, pursuant to 42 
C.F.R. § 489.3. The list of the Hospital’s 

physician owners or investors is available 
to you upon request from [Location(s) 
where the list is available to patients upon 
demand].
All hospitals subject to this requirement 
must prepare and maintain a list of 
physicians who have an ownership 
and investment interest in the hospital 
that is available upon request. This list 
must refl ect the actual ownership of the 
hospital at the time it is provided to a 
patient and must be kept current.  

The second On-site Physician and 
Emergency Procedures Disclosure 
Requirement relates to disclosures a 
hospital must make when it does not 
have a physician on-site at the hospital 
24 hours a day seven days a week. This 
new requirement was implemented 
because of concerns regarding recent 
publicized incidents in which hospitals 
have called 911 for a patient in 
respiratory arrest. 42 C.F.R. § 489.20(v) 
specifi cally requires that hospitals must 
‘furnish written notice to all patients at 
the beginning of their hospital stay or 
outpatient visit if a doctor of medicine 
or a doctor of osteopathy is not present 
in the hospital 24 hours per day, 7 days 
per week’. Hospitals must provide all 
patients with this notice even if it is 
only for a small window of time that a 
physician is not on site.
The notice must specifi cally state that 
a physician is not on-site 24 hours per 
day, 7 days per week  The notice further 
must explain how the hospital will meet 
the medical needs of any patient who 
develops an emergency medical condition 
at a time when there is no physician 
present in the hospital.
Hospitals must provide this notice at the 
time “the hospital stay or outpatient visit 
begins with the provision of a package 
of information regarding scheduled 
preadmission testing and registration 
for a planned hospital admission for 
inpatient care or outpatient service,” 
if not before. As with the requirement 
governing disclosures of physician 
ownership interests, hospitals that do 
not establish procedures for compliance 
with this disclosure requirement may face 
termination of their Medicare provider 
agreement.
A hospital that does not have a physician 
on site 24/7 may consider the following 
type of disclosure:  

Hospitals that place evidence of such notices in patient 
medical records should ensure it is consistently done. 
Hospitals that do not record these notices in patient 
medical records should develop an alternative system for 

demonstrating compliance.
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[Hospital name] (Hospital) believes that 
you are entitled to make informed 
decisions regarding your medical care. 
Medical staff, including nurses, clinicians 
and physicians, are either present at the 
Hospital or available on-call by telephone 
at all times. However, a physician is not 
on-site 24 hours per day, 7 days per week. 
If a medical emergency arises when a 
physician is not on-site, the Hospital 
takes the following steps [Insert further 
explanation consistent with the Hospital’s 
emergency care plan].

Although it is not explicitly required by 
the federal regulations, the commentary 
appears to contemplate that hospitals will 
maintain, in a patient’s medical record, 
evidence of the patient’s receipt of these 
required disclosure notices. Hospitals that 
place evidence of the provision of such 
notices in patient medical records should 
ensure that this is consistently done. 
Hospitals that do not record provision of 
these notices in patient medical records 
should develop an alternative system for 
demonstrating compliance with these 
new requirements.  

Interestingly, the federal regulations 
do not clearly identify the category of 
outpatients to which these new disclosure 
requirements apply. As a result, to 
ensure full compliance and unless and 
until further clarification or guidance 
is available, hospitals should consider 
including the disclosures in materials 
distributed for all inpatient discharges 
and outpatient visits occurring on and 
after October 1, 2007. NP
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