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Legal Insights

By Hope R. Levy-Biehl, J.D.

OIG Unveils New Initiatives and 
Ongoing Strategies in its 2010 Work Plan

The Offi ce of Inspector General (OIG) Work 
Plan for the 2010 fi scal year, like those 
before it, sets forth new and continuing 
audit and enforcement priorities of the 
OIG. While it covers much of the same 
territory as prior fi scal years, there are a 
number of new initiatives, many of which 
focus on the quality of care provided to 
program benefi ciaries. In the hospital 
setting, the OIG will continue to examine 
a variety of risk areas that have been the 
focus of previous years’ work, including, 
without limitation, Part A hospital capital 
payments, Medicare disproportionate share 
payments, provider bad debts, Medicare 
secondary payor, compliance with 
EMTALA and coding and documentation 
changes under the MS-DRG system.

Interestingly, in its 2010 Work Plan, the 
OIG has also identifi ed new risk areas 
including, among others, the reliability 
of hospital-reported quality measure 
data, conditions present on admission, 
hospital readmissions, adverse events and 
payments for non-physician outpatient 
services under the Inpatient Prospective 
Payment System to name a few. Outside 
the hospital context, the OIG will focus 
on home health agency outlier payments, 
quality of care in skilled nursing facilities 
and payments ordered or referred by 
excluded providers. The OIG will also 
include within its review issues related to 
the American Recovery and Reinvestment 
Act of 2009 passed by Congress on 
February 13, 2009, including breach 
notifi cation compliance and the proposals 
for Medicare incentive payments for 
electronic health records. Each of these 
areas is highlighted below.  

New Hospital Audit Activities

Hospital Conditions Coded as Present 
on Admission (POA) Under the Social 

Security Act (SSA), acute care hospitals 
are required to report on their Medicare 
claims which diagnoses were present 
when patients were admitted to the 
hospital. For certain specifi ed diagnoses, 
a hospital will receive a lower payment 
amount if the patient acquired a 
condition while in the hospital. Under 
this part of the Work Plan, the OIG 
will seek to determine (i) the types of 
diagnoses most frequently coded as 
POA, (ii) which type of facilities are most 
frequently transferring patients with a 
POA diagnosis, and (iii) whether specifi c 
providers transferred a high number of 
patients with POA diagnosis.

Reliability of Hospital-Reported Quality 
Measure Data The SSA requires hospitals 
to report quality measures for a set of 10 
indicators established by the Secretary, 
with a reduction of payments to those 
hospitals that did not report. The OIG 
will determine whether hospitals have 
implemented suffi cient controls to ensure 
that their quality measurement data are 
valid.

Hospital Readmissions In 2004, CMS 
implemented an edit to the Medicare 
Claims Processing Manual for 
benefi ciaries who were readmitted to the 
same hospital on the same day. According 
to the revised Manual, in nearly all cases, 
if a same-day readmission occurs for 
symptoms related to the prior stay, a 
hospital is only entitled to one diagnosis-
related payment group and should 
combine the readmission into a single 
claim. The OIG will test the effectiveness 
of this edit and will also determine the 
extent of oversight in readmission cases 
since quality improvement organizations 
are required to review hospital 
readmissions (i.e., readmission within 31 

days of discharge) to determine whether 
the services rendered met the standard of 
care.  

Adverse Events The term “adverse events” 
describes harm to a patient as a result 
of medical care. Even more serious are 
“never events” or “serious reportable 
events” that should never occur in a 
healthcare setting, such as surgery on 
the wrong patient or the wrong body 
part. The Tax Relief and Health Care Act 
of 2006 tasked the OIG with studying 
serious reportable events and their impact 
on benefi ciaries and program costs. The 
OIG is now expanding its review to 
include the following issues:

The incidence of adverse healthcare •	
events among Medicare benefi ciaries 
in inpatient hospital settings, to 
estimate the national incidence of 
such events, identify the types of 
events, and determine whether they 
were preventable,

Methods for identifying adverse •	
healthcare events, including medical 
record reviews, administrative data 
analysis, and reviews of hospital 
incidence reports and interviews with 
benefi ciaries or their representatives.

The administrative processes for •	
identifying hospital-acquired 
conditions and denying higher 
Medicare reimbursement for related 
care. This review will include a 
determination of the number of 
claims with identifi ed hospital-
acquired conditions, the Medicare 
reimbursement and the percentage 
of claims that would have qualifi ed/
resulted in higher reimbursement.

Responses of state survey and •	
certifi cation agencies, licensure 
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boards, and Medicare accreditors 
to adverse events in hospitals, in 
an effort to improve the quality of 
oversight.

The policies and practice of CMS and •	
selected patient safety organizations 
regarding public disclosure of 
adverse events as well as the 
associated protections for patient 
privacy.

Observation Services During Outpatient 
Visits The OIG will review Medicare 
payment for observation services 
provided during outpatient visits and will 
assess whether and to what extent the 
hospitals’ use of these services affects the 
care that Medicare beneficiaries receive 
and their ability to pay out-of-pocket 
expenses for healthcare services.  

Non-Hospital Provider Supplier 
Audit Areas

The 2010 Work plan also highlights the 
OIG’s enforcement priorities for other 
types of providers and suppliers including 
home health agencies, physicians, skilled 
nursing facilities, medical equipment 
suppliers, physicians, and other health 
professionals. Some of the new areas of 
focus for these healthcare providers and 
suppliers include the following:

Physician Self-Referral for Durable Medical 
Equipment The SSA provides that 
unless exceptions apply, physicians are 
prohibited from making referrals for 
furnishing designated health services 
(which include DME) to entities in which 
they have a financial relationship. The 
OIG will scrutinize the allowability of 
physician self-referrals to DME suppliers 
in which the physicians hold ownership 
interests.  

Appropriateness of Durable Medical 
Equipment Categorization Since the 
Medicare DME fee schedule was created 
more than 20 years ago, some DME 
items may be in categories that no longer 
reflect the current costs of the equipment, 
expected duration of beneficiary use or 
extent of servicing involved. The OIG 
will use providers’ records to determine 
whether DME items are properly 
classified according to current payment 
methodologies.  

Home Health Agency Outlier Payments 
Since outlier payments—payment 

for episodes of unusually high-cost 
care—have increased significantly in 
recent years, the OIG will review whether 
CMS’s methodology reimburses home 
health agencies as intended for high-cost 
episodes.  

Skilled Nursing Facility Quality of Care The 
SSA requires skilled nursing facilities 
participating in Medicare or Medicaid 
to use the standardized Resident 
Assessment Instrument (RAI) to assess 
each resident’s strengths and needs. 
Prior to the use of this tool, OIG reports 
revealed that one quarter of residents 
needs were not reflected in their care 
plans and that residents did not receive 
all of the psychosocial services identified 
in the plans. Under the 2010 Work Plan, 
the OIG will examine certain Federal 
requirements relating to quality of care 
by determining the extent to which SNFs 
have developed plans of care, provided 
services in accordance with the care plans, 
and planned for beneficiaries’ discharges.

Oversight of Poorly Performing Nursing 
Homes The SSA established a survey 
and certification process to ensure that 
nursing homes meet Federal standards for 
participation in Medicare and Medicaid. 
The OIG will review CMS’s and States’ 
use of enforcement measures and 
determine the extent to which CMS and 
the States follow up to ensure that poorly 
performing nursing homes implement 
their plans of correction.

Medicare Incentive Payments for 
E-Prescribing The Medicare Improvement 
for Patients and Providers Action of 2008 
amended the SSA to provide incentive 
payments for successful e-prescribing—
those physicians who report on CMS’s 
e-prescribing quality measure with 
respect to at least 50% of cases in which 
services are billed to Medicare Part B. The 
OIG will examine these payments and 
assess whether and to what extent these 
activities were made in error. 

Payments for Services Ordered or Referred 
by Excluded Providers The OIG will 
review the nature and extent of Medicare 
payments ordered or referred by excluded 
providers and will examine CMS’s 
oversight mechanisms to identify and 
prevent improper payments or referrals 
by excluded providers in light of the 
SSA rule prohibiting any payment for 

any items or services furnished, ordered, 
or prescribed by an individual or entity 
excluded from the Medicare or Medicaid 
programs.  

The American Recovery and 
Reinvestment Act of 2009 (ARRA)

A section of the 2010 Work Plan includes 
reviews of the many areas affected by 
ARRA. Top concerns include:

Breach Notification and Medical Identity 
Theft in Medicare Section 13402 of ARRA 
requires entities covered by HIPAA to 
notify individuals of breaches of their 
personally identifiable information. The 
OIG will review CMS’s compliance with 
new breach notification requirements and 
will examine CMS’s internal procedures 
and processes related to the breach 
notification requirements.

Medicare Incentive Payments For 
Electronic Health Records (EHR) Sections 
4101 and 4102 of ARRA authorize 
incentive payments over a five-year 
period to physicians and hospitals that 
demonstrate meaningful use of certified 
EHR technology. In addition, bonus 
payments begin in 2011 and will continue 
through 2016. Medicare spending for 
these incentives is estimated to be 
approximately $18 billion between 2011 
and 2019. The OIG will review Medicare 
incentive payment data for calendar year 
2011 to identify payments made in error 
and CMS’s plans for securing payment.

This article merely provides highlights 
to the dense, 155-page 2010 Work Plan. 
The 2010 Work Plan represents a window 
into the OIG’s enforcement priorities. 
Providers and their auditors should 
review the Work Plan to determine what 
topics are relevant to their facilities and 
to guide them in ensuring compliance 
with the underlying hot topics and new 
initiatives. NP
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