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LEGAL INSIGHT FROM THE HEALTH LAW CENTER

Neil Caesar and Kelly R. Pickens, Attorneys

  Welcome to our new column 

addressing legal issues affecting 

internal auditors and compliance 

personnel.  Our goal is to offer clear, 

practical insight into legal questions 

you fi nd pertinent.  Let us know what 

you’d like to discuss!  Send suggestions 

or comments to ahia@ahia.org; put 

“Legal Insight” in the subject line.

  Let’s begin by looking at a cutting-

edge issue:  the so-called Medical 

Malpractice Crisis.

  Healthcare in America now faces a 

severe dilemma.  This is not because 

doctors are striking or maternity wards 

are closing–instead, providers are being 

forced to leave certain specialties or 

geographic locations because they are 

unable to afford the ever-increasing 

costs of medical malpractice liability 

insurance coverage.  In some states, 

medical liability insurance carriers are 

getting out of the market, leaving either 

a few carriers with extremely high rates 

or no carriers at all.  The insurance 

carriers that remain are quoting 

coverage rates double or triple those of 

the previous year.  

  Many healthcare providers and 

payers seek tort reform to remedy 

the problem by limiting the amount 

of compensation that is available in 

a medical malpractice action.   Some 

states have established their own 

insurance funds from which doctors 

SUBSIDIZING MEDICAL MALPRACTICE PREMIUMS:

THE ROAD TO RUIN ...

can purchase insurance if there is no 

other insurance carrier on the market.  

In addition, many hospitals and other 

providers are beginning to explore 

whether they can take the problem 

into their own hands by sponsoring 

liability coverage for physicians.   For 

some physicians, there is a catch to 

participate in the hospital’s liability 

coverage program–they must comply 

with the sponsoring hospital’s risk 

management programs.  Regardless, 

hospitals and other providers 

sponsoring the malpractice coverage 

must be wary.  These types of 

“incentives” may raise red fl ags under 

the Stark I and II statutes or the federal 

anti-kickback statutes.

  The variety of innovative subsidy 

proposals is impressive.  For example, 

Nashville, Tennessee-based HCA has 

offered several solutions: supporting 

a Nevada mutual fund; subsidizing 

premiums for some doctors in markets 

that have seen very large premium 

increases; and offering coverage 

through a 30-year old captive insurance 

company that provides facility coverage 

for its 190 hospitals.  HCA is also 

exploring supporting a mutual fund in 

West Virginia.   In July 2003, the AMA 

reported that in Las Vegas, Nevada, the 

only trauma center in the city closed for 

ten days during the summer of 2003 

because its orthopedic surgeons could 

not afford malpractice insurance.  As 

an attempt to combat the problem, the 

state set up a new mutual insurance 

company after all others left the market.  

HCA’s hospital helped capitalize the 

mutual.  The fund permits surgeons 

and other high-risk physicians to obtain 

affordable insurance.   

When hospitals and other providers 

sponsor physician liability coverage, 

signifi cant fi nancial and legal risk can 

arise.  Providers must adequately fund 

and carefully manage captive-insurance 

arrangements to prevent insolvency.  

Any offer to provide liability coverage for 

physicians must be carefully structured 

to comply with federal anti-kickback 

laws, Stark self-referral prohibitions, 

and tax laws.  We’ll tell you what the 

rules are, and why you should audit 

and monitor your systems to ensure 

compliance. 

Federal Anti-kickback Statutes and 

Stark Law

  The federal anti-kickback statutes 

make it illegal to “knowingly and willfully 

solicit, receive, offer or pay anything 

of value to induce, or in return for, 

referring, recommending or arranging 

for the furnishing of any item or service 

payable by any federal program”.  Does 

this need to be specifi cally cited? The 

statutes include both criminal and 



Journal of the Association of Healthcare Internal Auditors, Inc.

NEW PERSPECTIVES!!"#$$%&!'(()36

Journal of the Association of Healthcare Internal Auditors, Inc.

NEW PERSPECTIVES!!"#$$%&!'(() 37

civil penalties, including the possibility 

of exclusion from the Medicare and 

Medicaid programs.

  The anti-kickback statute is 

violated when remuneration is paid 

purposefully to induce or reward 

referrals of items or services payable 

by a Federal healthcare program.  For 

purposes of the anti-kickback statute, 

“remuneration” includes the transfer of 

anything of value, directly or indirectly, 

overtly or covertly, in cash or in kind.  In 

the context of malpractice insurance 

premiums, the “remuneration” would 

be the payment of the premium by the 

hospital or other provider.  If it were paid 

in order to induce physician referrals, 

the statute would apply.

  In order for a hospital to justify 

payment of the insurance premium, 

the hospital should set up certain 

“checks and balances” in its payment 

policy, designed to make clear that the 

payment of the malpractice insurance 

premium does not require, or even 

encourage, referrals.  In addition, 

the OIG has established safe harbor 

regulations that clearly defi ne practices 

that will not be subject to the anti-

kickback statute since they are unlikely 

to result in fraud or abuse.  The safe 

harbors set forth specifi c conditions 

that, if met, assure entities involved of 

not being prosecuted or sanctioned for 

a qualifying arrangement.   In the case 

of malpractice insurance subsidies, 

there is only a limited safe harbor for 

obstetrics.  But the safe harbor offers 

guidance for what sort of checks and 

balances the OIG considers important.

  The obstetrics safe harbor permits 

hospitals or other entities to pay for 

all or some of the costs of malpractice 

insurance premiums for a physician 

routinely engaged in obstetrical 

practice, as long as the following 

standards are met:

a. The arrangement is set forth in a 

written agreement;

b. The practitioner must believe (and 

state in writing) that at least 75% 

of its obstetric patients will reside 

in a Medically Underserved Area or 

a Healthcare Professional Shortage 

Area;

c. The hospital does not require that 

the physician refer patients to the 

hospital and the physician is not 

restricted from obtaining privileges 

or referring patients to any other 

entity;

d. The amount of subsidy must not be 

based on the amount of referrals 

from the physician receiving the 

benefi t; and 

e. The subsidy must be used to 

pay premiums for a bona fi de 

malpractice insurance policy or 

program for costs of providing 

obstetrical malpractice coverage.

  Most of these requirements are 

relatively easy to satisfy for specialties 

outside of obstetrics, although 

exceptions do exist.  Nonetheless, it 

is important to structure your subsidy 

program to be as close a fi t as 

possible.  

  The anti-kickback safe harbor will 

thus permit an entity to provide medical 

malpractice liability insurance payment 

subsidies on behalf of a provider who 

routinely engages in obstetrical practice 

in a medically underserved area.  

Outside of obstetrics, in underserved 

areas, the anti-kickback statutes 

require as many checks and balances as 

possible to demonstrate unequivocally 

that the payments are not intended to 

encourage referrals.  Falling outside 

a safe harbor does not automatically 

indicate that your company has violated 

the anti-kickback statutes.  Motive is 

key.  The OIG will look to see if your 

intent was to provide incentives to 

physicians for referring patients to your 

organization.  Therefore, it is essential 

to demonstrate appropriate motive.  

This requires thorough documentation 

and planning.

  Your organization will need to decide 

how close is close enough, based on 

its own risk adversity.  Regardless, 

also implement written policies and 

clear compliance protocols to govern 

the way your personnel will handle 

these situations.  It is wise to engage 

knowledgeable healthcare counsel to 

guide and assess your drafting and 

implementation, as well as your risk 

assessment. 

  In addition, the Federal Physician 

Self-Referral Prohibition, known as the 

“Stark Law”, prohibits a physician from 

making a referral to an entity in which 

he or she has a fi nancial relationship for 

a designated health service unless the 

arrangement is covered by a statutory 

or regulatory exception.  Malpractice 

premium payments made by a hospital 

to (or on behalf of) a physician would 

qualify as a prohibited fi nancial 

relationship under the Stark law; the 

hospital’s services count as Designated 

Health Services (DHS) under Stark, so 

the physician’s referrals to the hospital 

trigger the Stark law.  An otherwise 

prohibited referral or relationship 

must satisfy one of the exceptions 

to the prohibition.  Thus, in order for 

the malpractice insurance subsidy to 

satisfy the Stark Law’s requirements, 

it must qualify under one of the Stark 

exceptions.

  On March 26, 2004, CMS released 

the Stark II, Phase II Final regulations, 

effective July 26, 2004.   The “Final 

Rules” included the wholesale 

importation of the anti-kickback 

safe harbor for payments made to a 

physician for obstetrical malpractice 

insurance subsidies.  In other words, 

Stark allows payments made to or on 

behalf of a physician for malpractice 

insurance coverage, so long as the 

requirements of the anti-kickback 

safe harbor have been satisfi ed.  The 

exception tracks the anti-kickback 

safe harbor which means it is available 

in limited circumstances.  In order to 

qualify, the arrangement must: 

a. Be set forth in writing;

b. Be provided to a physician who 

performs 75% or more of his or her 
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obstetrical services in medically 

underserved area;

c. Not require the provider to refer 

patients to the entity making the 

payment;

d. Not be based on the amount of 

referrals the provider makes; and

e. Must represent payment for a bona 

fi de malpractice insurance policy.

  In order to fall within the obstetrical 

malpractice insurance payment 

exception for Stark, each requirement 

must be fully satisfi ed.

  However, an arrangement may still 

fall within another Stark exception, 

such as payments made pursuant to 

a qualifi ed recruitment agreement.  As 

an example, the physician recruitment 

exception under Stark permits hospitals 

to make recruitment payments to a 

physician as an incentive to relocate 

to the geographic area served by the 

hospital, in order to become a member 

of the hospital’s staff.  Like the anti-

kickback safe harbor, in order for a 

physician to receive the subsidy as part 

of a “recruitment incentive,” he or she 

must satisfy specifi c requirements.  For 

example, the arrangement must be in 

writing, may not require the physician 

to refer patients to the hospital, 

the amount of subsidy may not be 

determined based on the amount 

of referrals to the hospital from the 

physician, and the arrangement must 

comply with the anti-kickback statute.  

This exception is complicated and 

requires careful consideration and 

structuring.  It is important to consult 

healthcare counsel who can advise 

you regarding all of the potential 

opportunities and pitfalls.   

OIG Advisory Letter Posted January 15,

2003

  On January 15, 2003, the HHS Offi ce 

of Inspector General issued an Advisory 

Letter in answer to an emergency 

question posed by an unnamed hospital 

chain with facilities in West Virginia, 

Nevada, Florida, and Texas.  The Letter 

identifi ed six factors to avoid violations 

of federal anti-kickback laws in aiding 

physicians with malpractice insurance.  

Notice how these factors refl ect 

many of the “checks and balances” 

discussed earlier.  Also notice some 

of the interesting differences between 

the criteria set forth in the obstetrics 

safe harbor and those set forth in this 

Advisory Letter:

a. Length of the Arrangement–the 

benefi t should only be paid on an 

interim basis to alleviate severe 

access or affordability problems.

b. Only currently active medical staff 

or physicians new to the community 

or in practice 12 months or less 

may be covered.

c. The criteria for receiving assistance 

may not be related to the volume or 

value of referrals.

d. Physicians receiving assistance will 

pay at least as much as they were 

previously paying for insurance.

e. Participating physicians will be 

required to provide service to 

the hospital, and give up certain 

litigation rights, that are equal in 

value to the subsidy provided by the 

hospital.

f. Assistance will be available 

regardless of where the physician 

practices, including at other 

hospitals.

  The Advisory Letter did not limit 

the criteria for payment of medical 

malpractice liability premiums to 

obstetrical practice.   In fact, many 

believe that the OIG has set the stage 

for granting a safe harbor for partial 

payment of malpractice premiums, 

particularly if it would ensure that 

emergency rooms serving poor people 

or hospitals serving many Medicaid 

patients were fully staffed with 

physicians.

  Why does there appear to be 

differences between the safe harbor 

and the Advisory Letter?  Why does the 

advisory letter require hospital service, 

while the safe harbor forbids mandatory 

loyalty?  Unfortunately, there currently 

are no clear answers.  The Advisory 

Letter certainly seems to grant a bit 

more room for structuring acceptable 

arrangements.  Nonetheless, you 

must be cautious!  An Advisory Letter 

is not an offi cial precedent, and may 

not be relied on by other entities for 

protection from prosecution.  Strict 

adherence to the guidance suggested 

in the Advisory Letter will not guarantee 

that your arrangement is safe.  This is a 

delicate area where the law is evolving.  

You must take care in structuring 

your compliance policy relating to the 

availability of malpractice insurance 

subsidies.  Use counsel.  What works 

for your organization will be tied to 

your specifi c circumstances and your 

specifi c assessment of risk and need.

  Fortunately, you are not alone in 

seeking solutions for this problem.  On 

April 22, 2004, a task force convened 

by the American Health Lawyers 

Association (AHLA) wrote to the Director 

of Exempt Organizations for the IRS, 

Chief Counsel for the Inspector General, 

and the Acting Deputy Administrator 

for CMS.  The AHLA requested joint 

clarifi cation from the agencies on 

“permissible assistance that hospitals 

and other acute and long-term care 

providers may provide to physicians 

and other health professionals to 

lessen the effects of rising malpractice 

insurance premiums.”  We shall see 

what develops.

Now That You Know The Rules 

Implement Practical Solutions

  Let’s apply our knowledge to 

evaluate a real life scenario.  A hospital 

establishes a grant program available 

to physicians who have experienced 

large increases in premiums and whose 

continued services are required to 

maintain essential community services, 

such as emergency coverage for certain 

services.  Would this type of assistance 
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FEATURE
pass muster under the anti-kickback 

statute and the Stark law?

  Probably–provided that the hospital 

follows the safeguards set forth in 

the OIG’s January 15 Advisory letter.  

The hospital must not require the 

physician to refer patients exclusively 

to the hospital, and generally must 

guard against the appearance that 

the malpractice subsidy is payment in 

exchange for referrals.  If your hospital 

provides malpractice subsidies for 

physicians, the obligation to make 

these payments should be described 

clearly in a written agreement that 

identifi es the qualifi cations for receipt 

of such a benefi t.

  In addition, help minimize your risk 

by requiring physician participation 

in comprehensive risk-management 

and quality-improvement programs.  

The fear of liability often prevents 

physicians from honestly discussing 

their human errors.  As a consequence, 

physicians are unable to learn from 

their mistakes and others.  Encourage 

your physicians to report mistakes to 

the organization so that everyone will 

learn from past behaviors to improve 

future performance.  In addition, 

conduct annual seminars to teach 

physicians about mistakes that have 

cost the industry generally and tend to 

lead to higher malpractice premiums.  

Education can help keep risks low and 

prevent further increases in malpractice 

premiums.

  Limit recipients to active need staff 

and new recruits.  Don’t pay the entire 

premium, just subsidize it to “historic” 

levels.  For compliance with Stark, don’t 

pay premiums for any physicians with 

whom your organization has fi nancial 

relationships, except for those who 

qualify for other Stark exceptions.   

Conclusion

  Many physicians remain cautious 

about participating in a hospital 

program that subsidizes their medical 

malpractice insurance premiums 

because they do not wish to share 

defense decision making with hospitals.  

For example, reports indicate that only 

about 300 physicians participate in the 

captive insurance plan made available 

at the 30 HCA hospitals.  According 

to published reports, this is in part 

because physicians are wary of sharing 

defense with the hospital, particularly 

when HCA’s agreement with the OIG 

limits its ability to offer the insurance to 

a 30-month time frame, although that 

could be extended if the crisis persists.

Many states have initiated tort reform 

measures to battle the increasing costs 

of medical malpractice insurance.  This 

appears to be an initiative that will 

remain ongoing for some time.  A viable 

alternative is for your organization 

to offer malpractice subsidies to 

physicians.  You can make sure all of 

your players stay within the guidance 

offered in the OIG’s Advisory Letter 

and safe harbor by creating a standard 

agreement that must be signed by each 

physician participant.  Create a policy 

that clearly instructs personnel how and 

when these subsidies might be offered.  

Don’t forget to monitor your system for 

on-going compliance by periodically 

auditing your agreements to verify that 

your policies and procedures are being 

followed.

  The malpractice dilemma has no 

easy, certain, or quick solutions.  The 

crisis is most likely to remain volatile, 

and pressure to address the problem 

will persist.  While policy solutions to the 

crisis continue to be discussed on the 

political stage, pressure for innovative 

collaborations between hospitals and 

physicians will persist.  It is important to 

fi nd solutions that are both practical and 

within tolerable risk – and then monitor 

carefully for continual compliance.  !
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  Disclaimer:  Materials in this article 

have been prepared by the Health Law 

Center for general informational purposes 

only.  This information does not constitute 

legal advice.  You should not act, or refrain 

from acting, based upon any information in 

this presentation.  Neither our presentation 

of such information nor your receipt of it 

creates nor will create an attorney-client 

relationship.


