
T
o be effective and relevant as a healthcare 
auditor, you need to employ careful analysis 
and investigative skills, while garnering 
support and respect from departments and 

people who may see you as the “corporate cop.”

Additionally, senior management and the Board of 
Directors rely heavily on auditors’ results to determine 
where there are weaknesses in controls, opportunities 
for improvements, and violations of regulations that 
may require self-disclosure. With that said, a lot of 
pressure and importance are placed on you to ask the 
right questions of people in the right places in order 
to produce a solid, accurate compliance review.

The explosion of qui tam cases and the numbers of relator 
attorneys handling these cases on behalf of whistleblowers 
further increase the need to discover and address potential 
fraud and abuse to better protect the company.

Having a plan for regular auditing and testing for 
regulatory noncompliance is important because key 
internal documents and protocols can sometimes be 
overlooked, or assumptions can be made that certain 
protocols are being followed when in fact they are not.

Fortunately, it is helpful to learn from the mistakes 
and oversights of others. It is particularly beneficial 
to gain insight on what federal regulators, such as 
the Health and Human Services Office of Inspector 
General (HHS OIG), deem important when it 
comes to monitoring for persons and entities 
that have come into conflict with the law.

Mistake 1 – Ignoring others’ lessons and OIG advice
Since the HHS OIG plays a big role in enforcing federal 
regulations that affect healthcare fraud, waste and 
abuse, the first place to look to learn from other’s 
mistakes is the OIG website (oig.hhs.gov). Not only 
does the website contain many resources and videos, 
it has Compliance Program Guidance by industry; 
cases of the issuance of civil fines and penalties; 
Special Advisory Bulletins, and most importantly, 
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Corporate Integrity Agreements (CIA). Each of 
these resources should be part of your tool kit.

Many lessons can be learned from CIAs that have 
been imposed on organizations—especially those 
imposed on companies that did not have an annual 
Compliance Plan, failed to follow the plan, or embodied 
systemic practices of fraud that were not discovered 
by effective internal audit or compliance practices.

CIAs are imposed on companies by the federal 
government to address noncompliance. It is usually 
part of a civil settlement and allows companies 
to continue participating in federal programs 
(such as Medicare, Medicaid, Children’s Health 
Insurance Program or Tricare) while improving 
their compliance with federal regulations.

CIAs usually impose stringent auditing, compliance 
and reporting requirements that may require 
organizational changes to meet. If your organization 
is currently under a CIA, then auditing functions 
may be engaged with ensuring the imposed 
federal requirements are adequately achieved.

In particular, the CIA will require an outside 
compliance monitor of your organization’s activity. 
They will be asking for audit documentation, such as 
internal audit program mandates, quality measures, 
billing reviews and staffing levels that must be in 
place in order to comply with the mandates.

Mistake 2 – Failure to test compliance P&P plan
The starting point for an auditor is the organization’s 
Compliance Plan. Read it and clarify what is unclear. 
It is your audit blueprint. The Compliance Plan 
sets forth exactly what the company has agreed 
with the OIG to be held accountable for to set its 
operations into conformance with regulations.

The bad news about a Compliance Plan is that it 
sets forth exactly what the company has agreed 
to be held accountable for to set its operations in 

conformance with regulations. As such, it must be 
strictly followed to be compliant in the eyes of the OIG.

Mistake 3 – Poor communication on training protocols
Baseline questions:

 • Does the company demonstrate and have 
documentation that all complaints were 
properly investigated and resolved?

 • Is there a hotline?

 • Do employees know the hotline number?

 • How many hours does each employee have 
for mandated compliance training?

 • Did all employees attend their training?

 • Does each employee and contractor have a 
completed background check, and is monthly 
OIG exclusion monitoring performed?

 • Have third parties acknowledged they 
have received compliance training?

Mistake 4 – Failing to comply with monthly OIG 
exclusion monitoring
When an individual or an entity has been convicted 
of a federal regulation violation, the OIG is required 
by law to exclude them from participation in all 
federal healthcare programs. Exhibit 1 shows 
some of the reasons exclusions can be imposed. 
Exclusions may be for periods from three years 
to permanent, depending on the reason.

The Patient Protection Accountable Care Act (PPACA) 
and CMS Guidelines changed how frequently 
healthcare companies need to monitor the OIG List 
of Excluded Individuals and Entities (LEIE). It is now 
prudent for companies to be searching the OIG LEIE 
against all employees, contractors, third parties 
and referring physicians on a monthly basis.
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Search parameters should include your providers, 
clinical staff, support staff and administrative 
positions including full- and part-time—any 
worker for whom the company is reimbursed ‘in 
whole or in part’ by federal healthcare dollars.

Mistake 5 – Failing to know who is covered by OIG 
guidelines for monthly monitoring
How to audit compliance with OIG exclusion monitoring
First, review job classifications to determine 
positions reimbursed by federal healthcare program 
dollars “directly, indirectly, in whole or in part. 
This includes clinical and nonclinical positions.

Second, confirm your organization knows the third 
parties it does business with. If your organization 
has paid a third party in the last twelve months, that 
company name should be monitored monthly.

Third, if your organization uses a staffing company, 
confirm the contract language requires the company to 
perform OIG monthly monitoring of their staff sent to 
your organization. You should conduct a periodic audit 
to confirm they are doing the required monitoring. 
The OIG Special Advisory Bulletin on the Effect of 
Exclusions makes it clear that an organization cannot 
shift the risk of monthly monitoring to the third party.

Fourth, your organization should begin capturing 
information on who owns more than five percent 
of a third party with whom it does business. The 
OIG is concerned about excluded individuals who 
hide under a corporate shell. This is challenging, 
since most organizations have difficulty keeping 
track of all the vendors it may do business 
with during the year. Finding the ownership 
structure of these companies is problematic.

Finally, an effective search against the OIG and 
state Medicaid exclusion lists is only as effective 
as the identifiers that are submitted. The most 
reliable identifiers are: full name (including maiden 
or other last names for women), Social Security 
Number, date of birth, license number, national 
provider identifier number (NPI) and address.

Mistake 6 – Relying only on the OIG LEIE
How reliable and complete is the OIG LEIE?
The OIG LEIE contains imposed exclusions and certain 
exclusions reported to the OIG by Medicaid that 
warrant being included on the OIG exclusion list.

State Medicaid Fraud Control Units (MFCU) 
are required to report to the OIG within 30 

Mandatory Exclusion Reasons

Minimum 5-year exclusions:

 • Conviction of program-related crimes

 • Conviction relating to patient abuse or neglect

 • Felony conviction relating to healthcare fraud

 • Felony conviction relating to controlled substance

Minimum 10-year exclusion:

 • Conviction of two mandatory exclusion offenses

Permanent exclusion:

 • Conviction on three or more occasions 
of mandatory exclusion offenses

Permissive Exclusion Reasons

Permissive exclusions allow the OIG, at their 
discretion, to exclude individuals and entities:

Minimum 3-year exclusion

 • Misdemeanor conviction relating 
to healthcare fraud

 • Conviction relating to fraud in 
nonhealthcare programs

 • Conviction relating to obstruction 
of an investigation

 • Misdemeanor conviction relating 
to controlled substance

Minimum 1-year exclusion

 • Failure to meet statutory obligations of 
practitioners and providers to provide medically 
necessary services meeting professionally 
recognized standards of healthcare (Peer 
Review Organization findings).

Other exclusions

 • Default on health education loan or scholarship 
obligations. Period: Until the default is cured 
or obligation resolved to PHS satisfaction.

 • Individuals controlling a sanctioned 
entity. Period: Same period as entity.

 • Making false statements or misrepresentations 
of material fact. Period: None.

Exhibit 1 – Exclusion reasons
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days of sentencing all pertinent information of 
program convictions, including charging documents, 
plea agreements and sentencing orders.1

According to PPACA (Section 6501), if a person or entity 
is excluded in any one state, then the exclusion extends 
to all states. An audit of the OIG LEIE, however, found it 
was missing up to two-thirds of exclusions and actions 
taken by state MFCUs. Thirty-six states now have a state 
Medicaid exclusion list. Adding these states to your 
exclusion monitoring search is a best practice to ensure 
complete coverage of all federal and state exclusions.

1  Performance Standard 8(f ) (77 Federal Register 32645, June 1, 2012).

Mistake 7 – Failing to self-disclose a discovered 
violation
If you discover your organization has hired or 
contracted with an excluded individual or entity, 
you should report that in your audit findings.

 • It is essential to resolve the noncompliance 
and to enhance policy and staff training.

 • If your organization self-discloses to the 
OIG, the penalty multiplier can be reduced 
from 3 times total damages to 1.5 times total 
damages. Self-disclosures should be made in 
consultation with your organization’s legal 
counsel. Your audit should also consider 
whether your organization has an established 
self-disclosure protocol to follow.

Remember the damages for submitting a claim 
for reimbursement of federal healthcare dollars of 
an excluded individual or entity is up to $10,000 
for each claim, plus treble damages. In addition, 
it can place your organization at risk of exclusion 
from the Medicare and Medicaid programs.

Summary
There are various approaches to determine and document 
compliance. An essential part of any successful audit is to 
have a documented plan and a checklist. Be sure to start 
with the obvious—the approved compliance program. 
You will need to review it thoroughly to determine 
whether it is being followed, efforts are adequately 
documented, or if it is noncompliant in some respect.

Because violation of federal regulations can result 
in potentially heavy fines and penalties, careful 
consideration with counsel is strongly advised 
in making the self-disclosure decision. NP

Seven essential exclusion monitoring 
audit questions

1  Does the company have a Compliance Plan?

2  How many hours of compliance training actually 
occurred?

3  How often are federal and state exclusion lists 
being monitored?

4  Are all employees (including nonlicensed), vendors 
and referring physicians monitored?

5  How reliable and what PII identifiers are in the data 
set to be searched?

6  How often and thoroughly are OIG Exclusion 
Monitoring efforts audited?

7  Did the company self-disclose if it was determined 
that an excluded party was found?

To give anything less than your best is to sacrifice the gift. 
~ Steve Prefontaine
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