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In late 1998 a clinical colleague called 
to ask my opinion about a letter he had 
just received from (then) HCFA. The letter 
was innocuous enough. It appeared to 
be a routine request for medical record 
documentation of services supplied to a 
large number of his patients. It wasn’t the 
number of patients that prompted the call; 
it was that a simple computer check and 
a call to his billing company showed he 
had never seen any of these patients in his 
private practice, nursing home practice or 
hospital practice!

Early in 2004 another clinician called 
to tell me he received a curious letter, 
complete with charts and graphs, from 
his CMS regional offi ce. The letter told 
him he had, in the past three years, made 
claims to Federal healthcare programs 
(Medicare or Medicaid) for X number 
of claims totaling $X. Further, of those 
claims, X were for the service 90801, X 
were claimed as 90862, X for 99204, X for 
99231, etc., and that claiming “patterns” 
for others in the same region seeing 
similar patients were (signifi cantly) 
different. But, this report, according to 
CMS, was purely “informational”. Thirty 
days later he got a second letter, this time 
requesting documentation for all services 
provided to a list of Medicare patients 
treated by him in his offi ce practice for the 
years 1998-2001.

Fortunately for these two competent 
providers, the issues prompting contact 
from the government were eventually 
resolved without paybacks by them or 
sanctions of the healthcare programs. In 
the fi rst instance the questioned services 
had been provided at a hospital the 
practitioner had left prior to the dates of 
services requested. It seems the billing 
offi ce of the hospital had a “policy” that 
they would use the UPIN of the person 
being replaced for all locum tenens and 
any full-time replacement provider who 
had not yet received a UPIN number. In 
the second case, the third party billing 
company hired by the provider would, 

without notifying my colleague, “appeal” 
denied claims by simply changing the 
CPT code on a second or third submission 
until the claim was paid.

In both of these cases the providers 
incurred signifi cant expense defending 
themselves (hiring consultants and 
lawyers) before the “real” culprits were 
identifi ed and each of the providers was 
(almost) positive they had done nothing 
wrong. Unfortunately, their level of 
confi dence that they and their business 
associates were in compliance with 
existing state and federal regulations 
wasn’t high. It couldn’t be. They had 
no internal practice controls that would 
identify potentially non-compliant 
behavior.

Compliance is a Value-Added 
Activity
Individual and small group providers that 
believe they are immune to investigations 
are particularly vulnerable to signifi cant 
sanctions, civil and criminal actions, fi nes 
and penalties. And, as in the case of the 
examples above, it is often a great surprise 
to the providers.

Some believe they are too small to be 
targeted; others can’t imagine they would 
be on the radar screen because they 
practice in not-for-profi t organizations 
or rural locales. Often, providers and 
practices think they are not at risk simply 
because they have not been investigated 
yet, or other practices like them have 
not been the subject of investigation or 
prosecution.

But, enforcement is widespread. 
In the semiannual report of the OIG, 
issued for April - September of 2004, 
the numbers were both staggering and 
frightening:

$754.2 million in audit receivables;

$8.3 million in additional audit 
recoveries;

$1.9 billion in investigative receivables;
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The exclusion of 3,293 individuals or 
entities for fraud and abuse of federal 
programs and/or their benefi ciaries;

268 civil actions, including Civil 
Monetary Penalties, recoveries related 
to provider self-disclosure matters, and;

Convictions of 533 individuals or 
entities engaged in crimes against 
federal programs.

We are told by the OIG that the 
mere existence of a compliance program 
can be used as a mitigating factor when 
determining culpability regarding 
allegations of fraud and abuse. But, they 
say, only if the compliance program 
was "effective". Hence, measurement 
techniques that determine compliance 
program effectiveness become very 
important. 

General rules in assessing the 
effectiveness of a compliance 
program

There are certain activities that 
are minimally necessary to prove the 
effectiveness of any compliance program 
as well as offer basic assurance that 
internal controls are suffi cient:

Auditing
Baseline audits (initial audits); 
Proactive audits (these can be 
based on the risk areas identifi ed 
in the OIG's compliance program 
guidance or Special Fraud 
Alerts); 
Issue-based audits (when 
the provider knows there is 
a problem and is trying to 
ascertain the depth of the 
problem).

Documentation is the key to 
demonstrating the effectiveness of 
a provider’s compliance program, 
including: 

audit results; 
logs of complaints and their 
resolution;
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corrective actions plans;

due diligence efforts regarding 
claims transactions; 

disciplinary action; and 

modifi cation and distribution of 
policies and procedures 

Records of employee education, 
including the number of training 
hours, the courses offered and 
the identities of the attendees are 
valuable, and demonstrate to both 
the employees and outsiders that 
the provider is committed to its 
compliance program. Annual reports 
and web sites are another way to 
showcase a compliance program. 

The government’s assessment of a 
compliance program’s effectiveness 

In order to assess effectiveness, the 
OIG attempts to look beyond the 
paper representations regarding a 
program and assess how it is actually 
working in practice. 

For example:

A training program that appears 
appropriate on paper would 
not be effective if none of the 
trainees retained the important 
information imparted during the 
training. 

Providers can assess the 
effectiveness of their programs 
by testing compliance goals 
against benchmarks. 

Both proactive and preventative 
measures are essential. 

Billing compliance program

Regardless of the plan you or your 
billing company implement, and 
there are many suggested plans 
available, the key is to create and use 
your own fl exible written, internal 
coding, billing and documentation 
compliance program.

Includes sections on:

Claims: (Most audits are 
generated by claim problems.)

Keep necessary reference 
manuals in your offi ce for 
clarifi cation about how to 
bill for the services your 
group performs.

Check internal charge 
documents such as 
encounter forms and 
superbills. 

Examine the number 
of claims your billing 
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personnel resubmit to the 
carrier each month for 
review or appeal.

Reviews: 
Quarterly review of a 
random sample of charts, or
Targeted services or codes,

with all associated 
encounter documents, 
claim forms, and 
explanation of benefi ts.

Review the internal 
procedures for billing.
Periodically review your 
daily and weekly charges.
Check credit balances and 
refunds.
Review clean claim data 
elements.

Standards:
Does each encounter have a 
clear diagnosis?
Ensure that the chart has a 
clinical and clerical audit 
trail.
Neatness counts.
Make sure all necessary 
waivers (ABN) are in place.
Ensure all “Incident to” 
rules are met.

Training:
Have a training plan for all 
staff that post charges and 
payments, and/or ensure 
that your third-party billers 
have a solid training plan.
Those staff should:

Have a solid coding 
background.
Be aware of the NCCI 
code pairings.

Clinicians should use 
ICD-9-CM numbers and 
Diagnostic and Statistical 
Manual of Mental 
Disorders, 4th Edition 
(DSM-IV) descriptions.
Teach support staff how 
to interpret physician 
documentation.
Test competency and/or 
ask to see the competency 
testing of the third party 
billing staff.

Effective Need not be Expansive
It was not expected that each individual 
provider create and follow a compliance 
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plan that is as inclusive and expensive as 
those created by hospitals and other large 
healthcare organizations. 

The OIG identifi es internal 
monitoring and auditing among the 
fundamental components of an effective 
compliance program. In its Physician 
Guidance, the OIG identifi es periodic 
audits as “an excellent way for a 
physician practice to ascertain what, if 
any, problem areas exist and focus on 
the risk areas that are associated with 
those problems.” Compliance Program 
Guidance for Individual and Small Group 
Physician Practices, (65 Fed. Reg. 59434, 
59437). Compliance functions such as 
reviewing the practice’s claims denial 
and overpayment record “will help the 
practice scrutinize a signifi cant risk area 
and improve its cash fl ow by submitting 
correct claims that will be paid the fi rst 
time they are submitted.”

The Physician Guidance specifi cally 
recommends using periodic audits to 
determine: (1) whether the practice’s 
written standards and procedures 
are accurate and complete, and (2) 
whether its claims submission practices 
comply with applicable requirements. A 
periodic review of the behavioral health 
provider’s policies and procedures will 
help to ensure that they are current and 
complete. Ineffective and obsolete policies 
and procedures should be revised and 
updated to refl ect changes in the law.

The majority of the OIG’s discussion 
of the auditing and monitoring 
component is devoted to conducting a 
claims submission audit. A periodic audit 
of the coding and billing practices that 
serves to identify whether the following 
activities are conducted in a compliant 
manner is a good place to start being 
effective:

Bills are accurately coded and 
accurately refl ect the services provided 
(as documented in the medical records);

Documentation is being completed 
correctly;

Services or items provided are 
reasonable and necessary; and

No incentives for unnecessary services 
exist.

Conclusion

Had my colleagues, who experienced 
what we would term minimal 
investigations into their billing practices, 
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then further developed more extensive 
guidelines in 1995. In 1997, even more 
extensive guidelines were developed and 
implemented only to be withdrawn after 
signifi cant complaints from physicians 
around the country. Even today, the 
professional component E/M coding 
guidelines are controversial. For instance, 
the basic guidelines in CPT do not appear 
to adequately address specialty physician 
services to any reasonable extent.

NDC versus J-Codes for Pharmacy 
Items
Auditors should carefully monitor the 
hospital revenue cycle relative to the 
interface of NDC (National Drug Codes) 
to the HCPCS J-Codes and Q-Codes. The 
HCPCS J-Codes have been designed to 
contain two data elements: 

the identify of the drug, and 

then a quantitative dosage.

For the NDC code set, the drug is 
identifi ed by the NDC itself and then the 

!

!

dosage or amount used is reported in 
a separate data fi eld. Since pharmacies 
use the NDC system, there is a need to 
translate the NDC code along with the 
amount dispensed into the appropriate 
J-Code or Q-Code with the correct units.

For instance, the J-code might 
identify the drug and then list “per 1,000 
units”. The pharmacy will report the drug 
with an NDC and indicate that 3,000 units 
were dispensed. This should be translated 
into the J-Code and then indicate 3 units, 
that is, 3 times the 1,000 unit dosage in the 
J-Code.

While this process seems to be 
straightforward, there are signifi cant 
problems with interfacing the pharmacy 
computer systems with hospital billing 
systems. Auditors should keep this area 
in mind when reviewing policies and 
procedures and in verifying that claims 
are being correctly generated.

Note that just recently we all had 
the chance to drop the J-Codes and go to 
the NDCs under the HIPAA TSC. Due to 
industry complaints, CMS decided not 
to make this change. So, this NDC versus 
J-Code situation will continue to be a 
problem area and appropriate audits will 
need to be routinely performed. NP

Duane C. Abbey, PhD, CFP, is president 
of Abbey & Abbey Consultants, Inc., special-
izing in healthcare consulting and related 
areas. He also teaches workshops and makes 
presentations to hospital associations and 
medical societies. He is a leading expert na-
tionally on APGs/APCs. He may be contacted 
at Duane@acciweb.com.

Developing 
technical 

component E/M 
coding guidelines 
will be diffi cult!

invested 1/10th as much in compliance 
activities as they fi nally did in reactive 
activities, both their wallets and nerves 
would have survived the 3-6 months of 
investigation, worry and self-doubt in 
better condition. What they learned, the 
hard way, is that compliance can equal 
prevention, and; a provider unprepared to 
face scrutiny is nearly helpless to defend 
her/himself against even suspected 
compliance violations. NP

Derek Jansen, PhD, MPH – Compliance 
Analyst, Practice Management Alternatives, 
LLC, has more than 30 years experience as 
provider, administrator, teacher and author 
in all aspects of healthcare related delivery sys-
tems. Dr. Jansen’s practice specialty is forensic 
medical record review in support of defendant 
providers and institutions. He may be reached 
at: Practice Management Alternatives, LLC, 
Bellevue, Washington 98004 Tele. 1 (866)-
388-2686.

Donald Jones, PhD, MHA, CCP- Re-
imbursement and Health Policy Analyst, 
Practice Management Alternatives, LLC, has 
reviewed more than 50,000 medical records in 
the past 25 years regarding billing, coding and 
documentation compliance. He may be reached 
at: Practice Management Alternatives, LLC, 
Bellevue, Washington 98004 Tele. 1 (866)-
388-2686.
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