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Ethics at Work

When Leaders Have an Ethical Tin Ear
By Marianne Jennings, JD

David M. Becker served as the 
Securities Exchange Commission’s 

(SEC) general counsel from 2009 
until February 2011. Mr. Becker is an 
experienced lawyer and dedicated public 
servant who has worked for the SEC 
in the past. Returning to government 
service meant that he took a substantial 
pay cut. But, despite his credentials and 
willingness to serve, Mr. Becker, relying 
on a technical interpretation, danced 
around a conflict of interest that resulted 
in front-page headlines and yet another 
setback for the struggling SEC. 

Mr. Becker did not disclose to four of 
the five SEC commissioners that in 2004 
he and his brothers had inherited $2 
million in Madoff funds through his 
mother’s estate. Despite the inheritance, 
his vested interest in how Madoff funds 
and recoveries were allocated, Mr. Becker 
made recommendations to all of those 
SEC commissioners on how those payouts 
to the investor victims should be made. 

He supported a modification of the 
agency’s original recommendation 
of returning only the actual amount 
of funds invested to one of allowing 
some investors to keep some returns, a 
recommendation that would bring Mr. 
Becker and his brothers an additional 
$138,500. Mr. Becker assured that “it 
never occurred to me to look after my 
financial interest.”1 And besides, said he, 
“[I] forfeited millions of dollars to serve 
my country.”2

We can grant Mr. Becker both of those 
points as unassailable propositions. He 
still had a conflict, and there are only 
two ways to manage a conflict: One 
either does not undertake the conflicted 
responsibility or one discloses the conflict. 

1  Louise Story and Eric Dash, “Lawyer Defends Role 
in S.E.C. Madoff Case,” New York Times, September 
23, 2011, p. B3.

2  Id. 

The fact that Mr. Becker has to assure 
us that he was not influenced by his 
own financial interest and that he gave 
up money to do his job are but further 
evidence that the conflict existed; neither 
assurance eliminates the conflict nor 
justifies his lack of disclosure. 

The limited disclosure of the conflict 
and the resulting fallout

Mr. Becker did disclose his inheritance to 
the agency’s ethics officer, William Lenox, 
and the SEC Chair, Mary Schapiro. 

Mr. Becker was Mr. Lenox’s supervisor 
at the time the issue was presented for 
a conflicts determination. Surprisingly, 
the two cleared Mr. Becker to continue 
his work on the Madoff matter. More 
surprisingly, Mr. Becker then provided 
a performance evaluation of Mr. Lenox, 
which concluded, "The performance of 
the ethics office has been superb .... The 
quality of the ethics advice is very high 
...."3 Even more surprisingly, Mr. Lenox 
and Ms. Schapiro opted not to have Mr. 
Becker testify before Congress about the 

3  These findings are part of the SEC inspector 
general’s report found at www.sec.gov/foia/docs/
oig-560.pdf. p. 11.

Madoff matter because they felt he had a 
conflict. 

The coup de grâce in the conflicts 
chutzpah department, however, came 
when Mr. Becker was named as a 
defendant in a clawback suit by the 
Madoff trustee and a few members of 
Congress caught the newsy item in the 
press.4 The Madoff trustee, responsible 
for the liquidation of Madoff assets, 
wanted some money back from the 
Becker brothers. Members of Congress 
complained to Ms. Schapiro, and Ms. 
Schapiro asked the SEC’s inspector 
general, David Kotz, to investigate. The 
SEC IG’s conclusion was simple and 
revealing, i.e., there was a conflict:

Overall, the OIG investigation found 
that Becker participated personally 
and substantially in particular 
matters in which he had a personal 
financial interest by virtue of his 
inheritance of the proceeds of his 
mother's estate's Madoff account 
and that the matters on which he 
advised could have directly impacted 
his financial position. We found 
that Becker played a significant and 
leading role in the determination of 
what recommendation the staff would 
make to the Commission regarding the 
position the SEC would advocate as to 
the determination of a customer's net 
equity in the Madoff Liquidation.5

In fact, the SEC IG referred the 
investigation to the Department of Justice 
for consideration of whether Becker 
violated 18 U.S.C. § 208, a criminal 
conflict of interest provision. 

What can we learn from this scenario for 
universal application?

4  The full report on how the issues emerged publicly 
can be found at www.sec.gov/foia/docs/oig-560.
pdf. 

5  Id. at p. 6.
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This was not a close call

As conflicts go, this was not a gray area 
or even a close call. The general counsel 
of an organization had a financial interest 
in a matter that was the subject of a 
recommendation he was making to the 
leaders of that organization and four of the 
five leaders were not aware of his conflict. 

The criminal referral is indicative of the 
serious and compelling nature of the 
conflict. The leaders who recognized the 
conflict when the congressional testimony 
issue arose were willing to go along as 
long as the issue was not public. 

Leaders should assume that any conflict 
will become public knowledge, particularly 
at this level of the organization and 
especially when the conflict is related to 
a critical and public issue. A terrific ethics 
test is, “How will I feel if what I am about 
to allow makes its way into a newspaper 
headline?” Oh, and the headlines were 
gruesome on this one, “The SEC’s Ethics,” 
(Wall Street Journal, Sept. 23, 2011) and 
“S.E.C. Hid Ties of Top Counsel in Madoff 
Case,” (New York Times, Sept. 21, 2011). 

The ethics officer was not a strong one 
and the reporting line was problematic

’Tis a tall order to ask someone to throw 
down the flag on his or her boss. Mr. Lenox 
was asked to evaluate the nature of a 
conflict that involved his direct supervisor 
when it was clear that his supervisor, Mr. 
Becker, wanted a certain answer. 

Mr. Lenox had an interesting approach to 
his role as the ethics officer for the SEC. 

In his interview with the IG, Mr. Lenox 
stated, "The people who, in the ethics 
community, that I respect the least are 
the ones who always say no. If you 
are a constant naysayer, one, nobody 
comes to secure advice; two, you're not 
actually doing your job. The key, as I 
saw it in my job as [Designated Agency 
Ethics Official] and as ethics counsel, 
was to make decisions. That's the reason 
I was promoted. I was willing to make 
decisions. That requires a certain amount 
of willingness to be second-guessed by 

other people. If you always say no, you'll 
never be second-guessed. That was not 
what I saw my role to be."6 

Ms. Schapiro has pledged to do what 
the IG recommended and what has 
been handled by nearly all companies: 
Change the reporting line. One more 
recommendation would be to create a 
conflicts resolution process when the 
ethics officer has a conflict. 

The leader of the organization was 
not candid with others

At a minimum, Ms. Schapiro should have 
disclosed the conflict before Mr. Becker 
presented his recommendations to them 
on the Madoff fund for their approval. 

As the IG report noted, no one involved 
was recommending the distribution of 
the funds to Madoff investors in the 
manner Mr. Becker proposed. However, 
those who disagreed with Mr. Becker’s 
unjust formula had the data to determine 
his nearly $140,000 benefit from the 
odd methodology. This was a conflict 
begging for disclosure, from the veto of 
congressional testimony to the objections 
of those associated with the Madoff 
liquidation. A leader chose to withhold 
material information from the policy 
makers of the organization. 

Listen to your employees

Employees at the SEC raised questions 
about the Becker conflict decision after 
Mr. Lenox wrote the following in an ethics 
bulletin for internal distribution:

What are the optics of the situation; 
what is the context of the facts and 
circumstances? Would it pass what 
has often been referred to as the 
New York Times or Washington 

6  Id. at p. 11. 

Post test? If what you propose doing 
becomes the subject of an article in the 
press, would you not care or would 
it look like you were doing something 
wrong? Even if you wouldn't care, 
what effect would the story have on the 
SEC and your fellow employees?7

One more “surprisingly” comes out in 
the report. Mr. Lenox never addressed his 
own appearance-of-impropriety test in the 
memo he wrote to Mr. Becker that cleared 
him for Madoff work. 

The sad aftermath and more tin ears
There were 52 lawyers who wrote in to the 
SEC in defense of Mr. Becker, including 
Harvey Pitt, the former chairman of the 
SEC. Their support indicates a tin ear 
when it comes to conflicts. Their position 
is that the conflict was disclosed in the 
appropriate manner the agency required. 

Ah, yes, but there are times when 
disclosure does not suffice. The resolution 
is not disclosure; the resolution here was, 
“Don’t do it!” The criminal referral of the 
case indicates that this was one of those 
occasions where recusal was needed. 

Those at the helm of this organization, 
through sycophantism, fear, and/or 
rationalizations about Mr. Becker’s 
experience and gravitas, let an obvious 
ethical issue slip right by them. The 
fall-out for trying to fit this square peg of 
a conflict into a round hole of approval 
further damages the SEC’s teetering 
credibility. More than a few careers are 
now sidelined for complicity. 

Blind adherence to disclosure processes in 
this case begged the greater ethical question: 
Can a harmed investor be expected to 
determine fair outcomes for others who are 
equally or more harmed? The facts indicate 
the answer was no, the answer Mr. Becker 
should have been given by the ethics officer 
or his boss, Ms. Schapiro. NP
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7  Id. at p. 12. 
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