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Ethics at Work

The Different Levels of Ethical Issues
By Marianne M. Jennings, J.D.

What happens if everyone is doing 
something that you won’t do? 

You are just hurting your company. You 
don’t have a choice.” With these worries, 
employees trot down the paths of off-label 
marketing, stuff for docs, and creative 
coding and claims. Just as all employees 
are not created equal when it comes to 
ethical fiber, not all ethical issues are 
created equal. There are layers of ethical 
issues. Understanding the four different 
layers of ethical issues is necessary in 
order to put the right prevention tools in 
place.

The individual ethical lapses

Individual ethical lapses are those 
that occupy the bulk of ethics and 
compliance folks’ time. Inflated travel 
expenses, computer use for personal 
or inappropriate activities, sexual 
harassment, falsification of reports or 
documents (signing off on your annual 
ethics training when you did not 
complete it), misrepresenting information 
to customers, shareholders, and/or 
creditors, letting someone else take the 
blame for a mistake you made at work, 
appropriation of trade secrets from a 
former employer or competitor, violation 
of company rules such as working 
while impaired, and embezzlement. The 
common thread is that these are activities 
undertaken by individual choice.  

The resignation/termination of former 
Hewlett-Packard CEO, Mark Hurd is a 
classic individual lapse. Public reports 
and company statements indicate that Mr. 
Hurd had an “inappropriate relationship” 
with a marketing vendor and misled the 
company on his expense reimbursement 
requests in order to conceal the extent of 
the relationship.1 Regardless of whom 
one believes in what happened and who 

1 Ben Worthen and Joann S. Lublin, “At Oracle, Hurd 
Lands In,” Wall Street Journal, Sept. 9, 2010, p. B1. 

found what and when, there is an issue of 
poor judgment, poor choices.

Prevention tools for individual lapses 
target the individual. We screen 
employees, we enforce the rules by 
reprimanding those employees who make 
these bad choices, and we put internal 
controls in place and use audits to verify 
numbers and employees’ actions or 
inactions.

Training provides employees with 
examples of what not to do as well as 
information on consequences. Fear works 
in organizations as well as it works in 
parenting. The understanding that “it is 
not worth my job” is a critical training 
message for preventing individual lapses. 

The company or organization  
ethical lapses

The next layer of lapses includes those 
that employees may commit individually 
but does so because of pressures. 
Company externalities drive and enable 
these poor ethical choices. For example, 
during the 1990s, Bausch & Lomb settled 
financial reporting issues with the SEC 
because it had overstated its revenues. 
In announcing the settlement, Bausch & 
Lomb emphasized that the SEC found no 
evidence that top management knew of 
the overstatement of profits (the amount 
was a 54% overstatement) at the time it 
was made. However, the SEC’s associate 
director of enforcement said, “That’s 

precisely the point. Here is a company 
where there was tremendous pressure 
down the line to make the numbers. 
The commission’s view is that senior 
management has to be especially vigilant 
where the pressure to make the numbers 
creates the risk of improper revenue 
recognition.”2

The employees of Bausch & Lomb 
had some “creative” ways of meeting 
their numbers in terms of sales goals. 
“Creative” translates to unethical choices 
that were to the point of illogical. The 
term coined for these activities is often 
“loading dock fraud,” or the kinds of 
overstatements of earnings that result 
from physical transfers of goods. For 
example, the company’s Hong Kong unit 
was faking sales to real customers but 
then dumping the glasses at discount 
prices onto gray markets. The contact 
lens division shipped products that were 
never ordered to doctors in order to 
boost sales. Some distributors had up to 
two years of unordered inventories. The 
U.S., Latin American, and Asian contact 
lens divisions also dumped lenses on the 
gray market, forcing Bausch & Lomb to 
compete with itself.

Treating these poor choices by employees 
as individual ethical lapses is a 
mistake. The root cause rests with the 
organization’s drivers. What the Bausch 
& Lomb employees did was wrong, 
but understanding why they did it is 
the only way to stop and prevent these 
behaviors. “Here’s your number” was 
the common direction managers gave 
to sales personnel and even accountants 
within the company. When “the number” 
was not made, they were confronted 

2  Mark Maremont, “Judgment Day at Bausch & 
Lomb,” BusinessWeek, December 25, 1995, 39; and 
Floyd Norris, “Bausch & Lomb and SEC Settle 
Dispute on ’93 Profits,” New York Times, November 
18, 1997, p. C2.
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with this question: “Do you want me to 
go back to the analysts and tell them we 
can’t make the numbers?”3 One division 
manager, expecting a shortfall, said he 
was told to make the numbers but “don’t 
do anything stupid.” The manager said, 
“I’d walk away saying, ‘I’d be stupid not 
to make the numbers.’” Another manager 
said that in order to meet targets, they did 
70 percent of their shipments in the last 
three days of the month.4 Managers lived 
in fear of what they called “red ball day.” 
Red ball day was the end of the calendar 
quarter, so named because a red sticky dot 
was placed on the calendar. As red ball 
day approached, credit was extended to 
customers who shouldn’t have had credit, 
credit terms went beyond what was 
healthy and normal for receivables, and 
deep discounts abounded. 

All could be well with the prevention 
tools on category one lapses but 
employees will still engage in these types 
of behaviors because the organization 
rewards those who get results, however 
achieved, and punishes those who do 
not. Prevention requires modification 
of the compensation system to properly 
align performance goals and company 
values. If employees perceive hypocrisy 
between the messages to them about 
ethics and the types of behaviors engaged 
in by employees who are then rewarded, 
the employees will go with the financial 
rewards and develop a nice cynicism that 
pushes their behaviors farther and farther 
from stated values. Incentive plans work 
to motivate employees and achieve goals.  

Recently, a federal court ruled against 
Wells Fargo in a suit brought by 
customers for a Wells accounting practice 
on its overdraft charges for its debit cards. 
The policy was one of biggest charges, 
first posted (BCFP), and the judge ordered 
Wells to pay $203 million to consumers.5 
The effect of the practice was to allow the 
collection of several fees. For example, if 
the customer’s account held $200 and the 
debit card was used for withdrawals of 
$30, $10, $5, and $250, taking out the $30, 
$10, and $5 charges first would result in 
only one overdraft fee. However, taking 
the $250 withdrawal first would net the 
bank four overdraft fees of $35 each. 
Following BCFP increased the debit card 
overdraft fees. Rewards for managers 
were based on those fees. Managers had 
found a clever way to increase revenue 

3  Mark Maremont, “Blind Ambition,” BusinessWeek, 
October 23, 1995, 78–92. 

4  Maremont, “Blind Ambition,” pp. 78–92. 
5  Gutierrez v. Wells Fargo, --- F.Supp.2d ----, 2010 WL 

3155934 (N.D.Cal.). 

through overdraft fees and they were 
rewarded under incentive plans based on 
funds brought into the bank. However, 
a federal judge found the practice to be 
unfair and deceptive and ordered the 
repayment of the fees to the customers. 
The incentive plans emphasized numbers 
results but failed to place in juxtaposition 
the values of the bank in always being fair 
and forthright with customers in terms 
of account structure and fees. Wells is 
appealing the decision. 

Industry norms ethical lapses

In response to the federal court decision 
on its overdraft fees, a Wells Fargo 
spokesperson, in explaining the bank’s 
appeal of the decision, offered, “Many 
banks process customers’ transactions 
in high-to-low order because it gives 
priority to larger transactions such as 
mortgage, rent, or car payments.”6 The 
spokesperson is absolutely correct; Wells 
was the defendant in a class-action suit, 
but other banks were following the 
same accounting processes for overdraft 
fees. In this situation, the company or 
organization has simply followed the 
industry policies and achieves a great deal 
of ethical comfort from the assurance, 
“Everybody does this.” Falling into 
this trap means that the company is 
not considering the implications and 
long-term costs of the practice, however 
pervasive.

Subprime lending, mark-to-market 
accounting pre-Enron, and moving 
debt off the books have all been in the 
“everybody does it” category at one 
time. These behaviors were all widely 
practiced and generally accepted. In 
fact, those who did not follow these 
practices were perceived to be at a 
competitive disadvantage. However, all 
these behaviors proved to be destructive 
for companies, their auditors, some 

6  Joel Rosenblatt and Karen Guillo, “Wells Fargo Must 
Pay Consumers $203 Million in Overdraft Case,” 
Bloomberg News, August 11, 2010. http://www.
bloomberg.com/news/2010-08-11/wells-fargo-
should-pay-203-million-in-overdraft-fees-lawsuit-
judge-rules.html. 

industries, and, in the case of subprime 
mortgages, an economic system.

No matter how effective the individual or 
company ethical lapse prevention tools 
have been, this level of ethical lapse will, 
once again, trump the efforts at those 
other levels. Those in the position to make 
strategic decisions about the companies’ 
products, services, and directions miss 
the ethical implications of what everyone 
is doing because they have accepted 
the flawed reasoning of this relativistic 
ethical standard. Prevention here requires 
strategic reviews and planning to examine 
the soundness of following the pack. 
“Everybody does it” is a lagging strategy 
that is fraught with the dullness of “me-
tooism” as well as ethical risk because 
when “everyone” rides the wave the 
regulatory halt is coming. 

Cultural and societal ethical shifts

There is always a little bit of push-back 
when folks view the latest stats on 
cheating by our high school and college 
students. There is a dismissiveness, 
to wit, “They are not cheating more; 
they are just more honest about it!” or 
“Don’t you think it’s the internet? We 
just find out about these things more?” 
“It was more of a disgrace back then 
so we didn’t talk about it!” “Every 
generation thinks the next generation is 
worse!” However, the American Board 
of Internal Medicine (ABIM) has taken 
some sort of disciplinary action against 
140 docs who cheated on their ABIM 
certification exams. In a lawsuit that the 
ABIM had filed previously against Arora 
Board Review, a company that does 
exam review courses for certification, the 
discovery process yielded information 
that proved to be more damaging for the 
docs than for Arora. The documents in 
the now-settled case included e-mails and 
other correspondence from the doctors 
to Arora, which revealed that the docs 
knew many of the questions and, indeed, 
followed up by sending along memorized 
test questions from their own certification 
exams to Arora in order to help along 
those awaiting taking the exam.7

The shift is real and the prevention tools 
for the other types of lapse do not work 
with shifting norms because the societal 
acceptance level has changed. However, 
that the acceptance level has changed 
does not equate to “No danger here.” 
Medicine practiced by those who have 
not attained the knowledge competency 

7  ABIM v. Arora Board Review, (E.D. Pa), January 5, 
2010.
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levels for diagnosis and treatment 
carries a self-explanatory risk. Projects 
undertaken and supervised by engineers 
who do not have the requisite skills result 
in structures with flaws and safety issues. 
In other words, societal shifts in ethical 
norms are inherently dangerous.  

Prevention tools in this category are a tall 
order and require long-term changes in 
the form of philanthropic commitment 
to the formulation of character in 
young people. The Josephson Institute 
specializes in the training of teachers 
who can then use their acquired skills 
to inculcate the concept that “Character 
counts” in students. At schools where 
this program is used, data indicate that 
the campuses are safer, an atmosphere of 
respect between and among students and 
teachers takes hold, and there is a better 
focus on education. The program has 
decades of achievement behind it and is a 
means for shifting the societal norm back 
to its starting point of civility.

Recognizing employees, students, and 
citizens who “do the right thing” gets 
their stories out there and reawakens 
the importance of ethics in personal and 
professional lives. J.P. Hayes was playing 
the Q school (pro golf’s qualifying school, 
a series of games in which players compete 

for the top 25 slots, a position that allows 
them to enter most PGA tournaments 
without qualifying). While playing one 
of the Q school rounds at Houston’s 
Deerwood Country Club in mid-
November 2008, Hayes chipped his ball 
onto the green and placed a marker. After 
finishing the hole, he realized that he 
had used a different ball. He called 
himself on it, and he took a two-stroke 
penalty. Later Mr. Hayes realized that the 
ball he had used was not one that was 
PGA-approved. He had some Titlelist 
prototypes in his bag that he had been 
testing for the company. He had used a 
newfangled, unapproved ball. To call or 
not to call PGA officials? Disqualification 
vs. six-figures in earnings several times 
over? Mr. Hayes notified PGA officials. He 
said, “I pretty much knew at that point that 
I was going to be disqualified.” It was a 
mistake, and Mr. Hayes doesn’t know how 
the prototypes remained in his bag. Players 
generally make certain that they eliminate 
those issues before the round. 

Mr. Hayes put a year of his career on the 
line to be honest. Being in the Top 25, the 
rank the Q school gives you, means about 
$1 million in earnings. Being disqualified 
from the Q means Mr. Hayes, at his rank, 
is looking at fewer tournaments and 
about $300,000 in earnings. Mr. Hayes 

took full responsibility and held himself 
accountable, and all when no one would 
have known. The PGA, to its credit, made 
sure the story got out there to remind us 
that the higher road is a possibility. Any 
company can offer its employees these 
stories of character and example.

And so we come full circle—no matter 
what type of ethical lapse, there is still 
the strength of the individual. Despite 
company, industry, and societal pressures, 
the individual can be inspired by example. 
Individual agency remains an option 
despite the challenges. A little extra effort 
in the other layers helps individuals in their 
choices as they encounter the “everybody 
who is doing it” in all the layers. NP
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