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Ethics at Work

By Marianne M. Jennings, J. D

Of Puzzles and Faint Signals

A friend and colleague, Bill Webster, an 
executive with decades of experience in 
the nuclear industry, believes that there 
are two types of puzzles in business:  
jigsaws and mysteries. With a jigsaw 
puzzle, if there is a missing piece 
you cannot pull the puzzle together 
completely, or solve the business 
problem, unless and until you fi nd the 
missing piece. Osama bin Laden is the 
missing piece in the puzzle of terrorism. 
Unless and until we fi nd him, we cannot 
know for sure how he was able to pull 
together an operation that would wreak 
such havoc on the United States. The 
result is that we continue to have the bin 
Laden problem because he is missing, just 
as when we are missing data in business. 
By contrast, the Bernie Madoff Ponzi 
scheme is a mystery. Everything we need 
to fi nd out how Mr. Madoff was able, 
for so long, to pull off a $50 billion scam 
is there and, indeed, always was there. 
We just have to put the pieces together. 
A question that fi nds its way in nearly 
every article about Madoff’s making off 
with so much money is, “How?” Ponzi 
schemes are long in developing and often 
longer in unraveling. If all the pieces 
were there, and there is a pattern in Ponzi 
schemes, why did we not fi nd out? Can 
we not draw parallels sooner than after 
the fact?

That “How were they able to do 
this?” question is the one no ethics or 
compliance offi cer wants to be puzzled 
by, as it were. An ethics offi cer’s 
nightmare is uncovering some scheme, 
conduct or practice that catapults the 
company right to top-fold, page A1 
status. There for the day’s headline is a 
scam, practice or event that fi nds readers 

shaking their heads and asking that same 
“How?” question. 

Ethics and compliance programs are state-
of-the-art for training, investigating, and 
enforcing rules. Good internal controls 
and external auditors are in place at even 
nonprofi t organizations in this post-SOX 
era. Then again, Madoff Investments also 
had these components and practices. 
Numbers look great. Best-practices 
processes are in place. But, these standard 
structures are not enough. Those who 
perpetrate frauds are as familiar with the 
checks and balances as the ethics offi cers 
and auditors. Jerome Kerviel, the young 
French trader at Société General (France’s 
second largest bank) worked in internal 
controls before he moved to the trading 
desks where his high-risk deals nearly 
bankrupted this centuries-old institution. 
He knew the times for reconciliation of the 

accounts and knew how to plug numbers 
in and out to avoid having his high-risk 
investments and losses discovered. Build 
one internal controls barrier, and the 
diabolical mind will fi nd another you 
cannot detect. We keep trying to fi nd a 
quantitative dashboard measure that will 
send out warnings when trouble is afoot. 
The sheer scope of Madoff’s fraud, $50 
billion that roped in some of the best and 
brightest of the stellar fi rms teaches us that 
those precautions and detection measures 
are not capable of telling us what we need 
to know before we are on the front page.

If we are to head off the mystery at the 
pass (apologies for mixing Western 
and Hitchcock genres), we have to trot 
into uncomfortable territory—that of 
qualitative factor evaluation. This is 
territory of the gut, neither able nor 
willing to conform to Excel tabulations. 
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But this territory should not be dismissed 
for its quantitative imprecision because 
it does offer common, albeit faint, 
signals that manifest themselves in units, 
divisions, companies, and organizations 
that are breeding below-the-radar ethical 

and legal lapses. Faint signals are the 
kinds of things we usually find after the 
fact that make us say, “Oh, we should 
have known!” The next step in ethics and 
compliance is to take what was there all 
along, that we do in fact see in hindsight, 
and learn to look at it more deeply and 
critically as it unfolds, not as it collapses. 

Signal One: Those Numbers

Madoff, Satyam, Merrill, Citi, Lehman, 
Bear Stearns, Enron, WorldCom, 
Countrywide, Fannie Mae, Marsh & 
McLennan, HealthSouth, UnitedHealth 
Group, and others too numerous to 
mention had numbers that exceeded 
industry averages and, in some cases, 
even investor expectations. Not all were 
involved in fraud and not all ended 
in demise, but all ended up revealing 
significant ethical missteps. Whether 
issues about compensation, accounting 
disclosures, or contracting methods, 
they all had to reveal their problems 
with resulting negative impact. When 
the numbers are so good that we find 
ourselves wondering how, you have 
a faint signal. Exploring how those 
numbers were attained is the piece of the 
mystery that needs to be explored. 

For each signal, there are sub-signals that 
can help to solve the mystery. Checking 
everything from shipment practices (the 
35-day month) to relationships with 
suppliers to when and how revenues 
are booked can lead to some answers. 
One hospital that was doing very well in 
fundraising was showing phenomenal 
numbers that allowed it to obtain 
matching funds for all the funds raised 
which it was reflecting in its financials. 
However, after several years of such 

phenomenal success the hospital finally 
disclosed to those groups matching 
the raised funds that what the hospital 
was classifying as raised funds actually 
consisted of the medical care it was 
providing for those who could not pay. 

The hospital was treating its own free care 
as a donation.

A simple comparison of numbers in the 
industry with your own numbers can 
indicate that those numbers do have their 
asterisks or footnotes that have not been 
disclosed. Some interviews with employees 
who perform bookkeeping functions can 
provide answers or raise more questions 
that can then take the mystery to its 
solution. With each step, remember the 
question to be resolved is, “How can this 
be?” That healthy skepticism leads to 
signals and eventually to answers.

Signal Two: An Icon

Bernie Madoff was an iconic CEO. He was 
instrumental in creating NASDAQ and 
had served as a board member at NASD, 
the precursor organization to FINRA. Even 
Arthur Levitt, Jr., the head of the SEC for 
eight years, was known to consult with 
Madoff on market issues. Beware the icon. 
We assume, we defer, and we don’t ask 
questions. In fact, our natural curiosity 
about “How?” is consumed in the icon’s 
aura. There is a halo effect that restrains 
us from asking questions. Other icons 
include Hank Greenberg, formerly of AIG, 
a company that has had to be federally 
subsidized because it had no reserves 
left to cover the risky instruments it was 
insuring for investors. And the CEOs of 
Countrywide, Citi, Lehman and Bear 
Stearns, now either failed or reeling, were 
all headed by CEOs touted by BusinessWeek 
as the country’s finest managers. The head 
of Satyam, the Indian company that has 
revealed a $5 billion fraud, was known 
throughout India for his rise to success. He 
was featured with former President Bill 
Clinton when Mr. Clinton visited to give a 

speech. He was featured in articles inside 
and outside India on his vision, his drive 
to grow Satyam to an international player, 
and his phenomenal results. The lawyers 
who have been charged in the class-action 
fraud cases were all iconic, speaking 
around the country about their practices, 
their victories, their settlements. In the 
scandals of other eras, we had Boesky and 
Milken, Charles Keating and his S & L, 
and the Ebbers, Skilling iconic magic of the 
Enron/WorldCom rises and falls. 

The healthcare field has its own stories. 
Dr. William McGuire, the former CEO of 
UnitedHealth Group was an icon. He had 
taken UnitedHealth Group to remarkable 
performance levels, but he also recently 
paid back almost one-half billion for the 
stock options he had exercised at prices 
that board consultants determined had 
been manipulated. More recently, Dr. 
Joseph Biederman, a prominent child 
psychiatrist, failed to disclose $1.6 
million in income he had received from 
pharmaceutical firms, a violation of both 
Harvard University and federal research 
policies and regulations.1 In a hospital or 
healthcare system, a nationally prominent 
expert with a great deal of discretionary 
income and insufficient disclosures and 
consulting forms is a signal. 

Weill Cornell Medical College researcher, 
Dr. Claudia Hensche, released her 
groundbreaking work on lung cancer 
in 2006 in the New England Journal 
of Medicine. A footnote in the article 
indicated that nearly all of the $3.6 million 
in funding for her research had come from 
The Foundation for Lung Cancer: Early 
Detection, Prevention and Treatment. 
However, a 2008 New York Times story 
revealed that nearly all of the funding for 
the Foundation had come from The Vector 
Group, the parent of Liggett Group, a 
cigarette company.2 A 2009 Wall Street 
Journal article disclosed that Dr. Hensche, 
whose research work and publication on 
treating lung cancer focused on the use of 
the tomography machine was receiving 
royalties from General Electric, one of the 
leading manufacturers of such machines.3

The question “Too big to fail?” has been 
tossed about in these latest collapses. But 
the message on icons for ethics officers 

1 Gardiner Harris and Benedict Carey, “Researchers Fail to Reveal Full Drug Pay,” New York Times, June 8, 2008, p. A1.  
2 Gardiner Harris, “Cigarette Company Paid for Lung Cancer Study,” New York Times, March 26, 2008, p. A1.
3 Keith J. Winstein, “Medical Journal Criticized Over Lack of Disclosure on Authors,” Wall Street Journal, Jan. 12, 2009, p. A9.

Those who perpetrate frauds are as familiar with the checks 
and balances as the ethics officers and auditors.
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is, “Is there someone who is too big to 
question?” We have a bias that comes 
from the accolades icons receive. Humility 
in their shadow causes us to lose what 
should be a healthy skepticism applied 
in egalitarian fashion. Those within 
these icons’ organizations assumed 
that someone with such status could 
not possibly be involved in untoward 
conduct. However, in just the past six 
months we have witnessed the longest 
serving U.S. senator convicted of federal 
felonies, the governor of Illinois arrested 
for pay-to-play, the governor of New 
Mexico under a similar investigatory 
cloud, and the nominee for U.S. Treasury 
Secretary paying back taxes. The 
qualitative faint signal is that where there 
is an icon, there may be trouble. Check 
disclosure forms and any other required 

forms employees submit, check conduct 
and check for results that are phenomenal 
but may be beyond explanation.

There are sub-signals that can help us 
see the icon’s presence and effect. Look 
at travel expenses and perks. If a leader 
misrepresents travel expenses or benefits 
from excessive perks, there is perhaps 
a self-perceived immunity from simple 
rules. That immunity emboldens and 
can lead to bigger missteps and greater 
dangers. In some cases, those perks may 
be coming from vendors and suppliers, 
another indication of troubled waters. 

Another sub-signal is detachment of 
the icon from employees. Detachment 
is evident when the icon is simply not 
interacting with employees. As companies 
get closer to the revelation of their 
problems, CEOs are seen less. But leading 
up to that withdrawal from the public eye 
there has been increasing isolation from 
employees, as if keeping everything close 
to the vest will somehow stop the problem. 

Signal Three:  Icons Surround 
Themselves with Weakness and/or 
Friends and Relatives

A clever ploy that icons use is 
surrounding himself or herself with 
complicity or ignorance.  

Bernie Madoff’s direct reports were 
his sons and brother. Mr. Madoff even 
commented on how his niece had married 
an investigator from the SEC. Satyam’s 
CEO surrounded himself with a huge staff 
to keep tabs: his brother. The two of them 
controlled the financial reports with little 
dissent on where the fake $5 billion in cash 
could be. Chuck Prince of Citicorp had 
an ugly dust-up that removed a renegade 
direct report who was challenging the 
business model, which, we now know, 
needed a challenge. William McGuire had 
a compensation committee of friends and 
even one member who earned millions 
in fees by managing McGuire’s personal 
trust for him. In organizations that go 
south, the leaders did not want dissent. 
Dr. Hensche headed up the foundation 
that funded her research with a board 

comprised of colleagues from Weill as well 
as directors of the college’s board. There 
could be little dissent on disclosures from 
a board of colleagues who also stood to 
benefit from the research dollars coming 
in through the foundation.

Some of the sub-signals that we can pick 
up on to see the icon and reticent reports 
in action are fairly easily observed. Are 
meetings rote? Do those participating in 
meetings remain quiet as the icon takes 
over? Is there a predetermined solution/
outcome before the meeting begins so that 
dissent is, at best, awkward?

Where there is little dissent, there is 
trouble. Finding out the fate of dissenters 
is a means of faint signals detection. 
Following terminations, transfers, and 
turnover can help us zero in on the 
trouble. In hindsight, as we look back 
at the front-page-news companies, we 
will find that they had high turnover 
levels, internal transfers, terminations, 
and, in short, a great deal of churning in 
terms of employment stability. Finding 
out the reasons behind this unexplained 
and unwelcome mobility among 
employees can direct us to problems or, 
at minimum problem areas. For example, 
in November 2007, Christopher Mahoney, 
Moody’s Vice Chairman, was concerned 

about the company’s rating processes 
and worried that the ratings of debt 
instruments coming out of the company’s 
securitization division (the instruments 
that would cause the market meltdown) 
were inflated and inaccurate. Mr. 
Mahoney wrote to the company’s CEO, 
Ray McDaniel, that Moody’s “has made 
mistakes” and urged that “the manager 
in charge of the securitization area should 
be held to account.” Mr. Mahoney’s 
employment was terminated by the end 
of 2007.

HealthSouth had five CFOs in five years, 
a turnover that should have had the least 
astute of us recoiling from the company. 
AIG has had ongoing departures since 
the time of the Marsh McLennan antitrust 
problems in 2004. 

Short of termination look-sees, employee 
surveys can offer insight into the 
openness of the culture. If there is a 
difference between front-line employees’ 
perceptions about the ethical climate 
and that of the senior management 
team, further exploration is in order. 
Purchasing employees who are chastised 
for accepting gifts may feel a disconnect 
when they see their fellow employees 
in sales offer gifts in their work with 
outsiders. The disconnect between 
management’s perception of ethics levels 
and that of front-line employees may 
indeed be a chasm and can be a faint 
signal worth pursuing.

There are other faint signals that can 
help with the mystery such as poor 
morale, defensiveness and questions 
from outsiders that are pooh-poohed. 
If organizational events have a new 
dynamic or if everything seems different 
from several years ago, you may need 
to begin exploring these bigger signals 
listed here. There are precursors to the 
front-page bad news—we just need to be 
listening as we are training, investigating, 
and enforcing. 
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Faint signals are the kinds of things we usually find after 
the fact that make us say, “Oh, we should have known!”


