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Ethics at Work Column

By Marianne M. Jennings, J.D.

This Stuff Just Wants Out There

If I had to provide one cornerstone for 
ethics training it would be a simple 
statement, “This stuff just wants out there.” 
“Stuff” would be the truth, about fi nancial 
performance, about product safety, about 
travel expenses, about relationships with 
legislators and government agencies, and 
even about personal peccadilloes. Over the 
past three months we have watched the 
painful fall from grace of a governor, the 
embarrassment of a government agency 
(FAA) for its complicity in lax airline 
maintenance, and the tumbles of a host 
of fi nancial fi rms and their auditors with 
their astonishing admissions that while 
they saw the risks and losses mounting on 
their mortgage investments, they couldn’t 
quite bring themselves to ‘fess up’ and take 
the hits to their numbers. April brought us 
revelations about government employees 
buying Sharper Image mechanical dogs 
using their agency credit cards. And 
almost monthly we hear of another résumé 
corrected for the boast of a nonexistent 
degree.
Truth percolates. Churchill said, “Truth 
is incontrovertible. Panic may resent 
it; ignorance may deride it; malice 
may distort it, but there it is.” Jennings 
would substitute “stuff” for truth in the 
Churchill philosophy and then she and 
Churchill arrive at the same philosophical 
and practical conclusion: you can’t keep 
stuff/truth quiet.
Oh, but how mightily we labor to avoid 
disclosure of truth/stuff. However, no 
matter how valiant, indeed brilliant, 
our efforts, the natural forces of truth 
are aligned against us. Worse, we are 
tromping forward with our Herculean 
task of concealment blithely unaware of 
even where the lineup is. Eliot Spitzer 
proceeded with his extracurricular 
activities whilst the federal government 
was looking at the multiple multi-
thousand-dollar funds transfers in his 
accounts, funds transfers needed to pay 

the tab for what he had hoped would 
remain secret. What are the chances?

The Jack Abramoff issues emerged as 
a result of an IRS investigation of a tip 
from the ex-spouse of an Abramoff aide. 
The ex-spouse knew there was more 
for her alimony when her ex-husband’s 
save-the-date card for his on-the-beach 
wedding showed up in one of her friend’s 
mailboxes. And in discovering that the 
ex-spouse was indeed underreporting, 
the IRS also uncovered a tangled web of 
money, payments, and the lobbying house 
that Jack built. What are the chances? 

Perhaps the most effi cient means for 
percolating truth is e-mail. “Yikes,” and 
“Double Yikes” were the concerns a 
Wachovia executive expressed when she 
found 4,500 complaints from Wachovia 
customers about fi rms that were 
defrauding them. No one took action in 
response to the “Yikes” because, as the 
e-mail response from her colleague went, 
“We’re making a ton of money from 
them.” Hewlett-Packard’s former ethics 
offi cer responded to bad news about 
the company’s pretexting activities via 
e-mail with a damning, “I shouldn’t have 
asked.” And in both cases the full story 
emerged when investigators (internal and 
otherwise) sorted through the e-mails. 
What are the chances?

A respected and senior administrator 
shared with me her tale of woe on truth 
and stuff. She had gone to a football game 
with one of her sons and, after the game, 
on their way from the stadium to her car, 
they were robbed and her car stolen. Her 
husband had long been concerned about 
her extensive travel alone and, fearful of 
harm, had been asking her to take another 
job that involved less travel. She turned to 
her son and said, “We can’t tell Dad, but 
I don’t know how to activate the Low-
Jack.” Her son suggested that they call 
his brother, her older son, someone who 
was wise in the ways of Low-Jack. Before 
she asked the older son how to activate 
Low-Jack she tried to force him to take a 
vow of silence. Her oldest son refused, 
reminding his mother of how many times 
she had refused to be his partner in crime 
in keeping things from Dad. She agreed to 
spill her guts to Dad in exchange for the 
Low-Jack information. However, following 
the Low-Jack activation, she minimized the 
sordid details of the robbery and car theft 
to her husband. She left out the part about 
the robbery and minimized the incident 
by explaining that the car had been 
stolen whilst they were at the game. All’s 
well that ends well – her job on the road 
continued. But, there was that damage to 
the car when the police recovered it and 
her stolen jewelry, so she fi led an insurance 
claim. Small-town life being what it is, 
husband/Dad happened to be at their 
insurance agent’s offi ce when the police 
report for the incident came over the fax 
machine. In fact, Dad was standing next to 
the fax machine. Better yet, Dad was bored 
and was reading the faxes, particularly the 
police report that had his wife’s name on it. 
What are the chances? 

The chances are 100%; with the only 
variable in all of these examples being the

Truth percolates.

Get it out there, get 
it over with, take 
your lumps, and 

move along.
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that the conduct in question may violate. 
Notably, the OIG will now require that 
the provider’s investigation be complete 
along with its damages self-assessment 
within 3 months of acceptance into the 
SDP. This additional requirement seems 
to be driven by the OIG’s desire to resolve 
self-disclosures promptly. Providers who 
the OIG determines have not disclosed 
in good faith or who have not responded 
to the OIG’s request for additional 
information in a timely manner will be 
removed from participation in the SDP.  

The decision about whether to voluntarily 
seek admission into the SDP continues 
to be a difficult one for any health care 
provider. However, the OIG’s April 15, 
2008 letter will give providers comfort 
that if they can satisfy the additional 
requirements imposed by the OIG, they 
can avail themselves of the SDP and 
reach resolution of the matter in a timely 
fashion, perhaps without the need for a 
corporate integrity agreement. NP

Hope Levy-Biehl, J.D., is a principal with the 
national health law firm of Hooper, Lundy and 
Bookman, Inc., the largest law practice in the 
country dedicated exclusively to the represen-
tation of health care providers. Her practice 
focuses primarily on assisting providers, 
including hospitals, laboratories, and pharma-
cies with regulatory compliance, licensure 
and certification, payment and operational 
issues. She can be contacted by phone at (310) 
551-8140 or by email at hlevybiehl@health-
law.com.

You only have one thing to sell in life, and that’s yourself.
~Henry Kravis

If we are to be productive, we need 
to address probable risk. There are 
plenty of people busily dealing with 
possibilities. Yes, you can win the lottery, 
but until you are holding that big check 
with all the cameras flashing don’t give 
up the day job. ERM comprises much 
more than risk assessment and risk 
assessment represents only a small piece 
of Enterprise Risk Management, say 
Helming and Schanfield. They inform us 
that understanding the relationship of 
risks to each other, as well as determining 
the magnitude, likelihood and frequency 
of occurrence is a key component to 
understanding risk. I bet the French with 
their high productivity already know that.

There are real risks laden with probability 
that can keep you productive and 
valuable. No one has a payer contract 
that they wouldn’t like to change. But 
how? Keeping tabs on conformity to 
contractual terms and conditions, using 
a payer report card, would certainly 
add value, advises Maria Todd. Does 
the graying of America make you think 
about implantables? It probably should. 
This will be a hot area for audit and 
compliance over the next decade or so. 
Ellis and Decker have given us the keys to 
a treasure chest of probable issues. 

The plethora of deaths and injuries 
sustained by patients entrusted to our 
care shout probability. Auditors looking 
for productive ways to provide value-
added services need only look at where 
our systems and processes are failing 
patients. Those who take up the challenge 
won’t be strolling airports and city streets 
busily contributing their money to cell 
phone companies. They will be making 
worthwhile contributions to our country’s 
health and productivity.

I wish you good reading. NP
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amount of time it takes between when 
stuff happens and when it is disclosed 
in full. The longer it goes, the worse the 
fall-out for individuals and organizations. 
Whether it is a doctored annual report 
or a story to a concerned husband, the 
bad news eventually makes it way to 
the affected party. Then you are not only 
dealing with the stuff, you are grappling 
with how to explain your decision to 
conceal the stuff. Get it out there, get it 
over with, take your lumps, and move 
along. Stuff happens. As long as we have 
human beings involved in organizations, 
companies, and life, there will be 
mistakes. But, how we handle those 
mistakes is the real measure of ethics and 
the heart of an ethics program. Admit the 
stuff, and be done. Chances are the stuff 
will find you anyway. NP
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