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Ethics at Work Column

By Marianne M. Jennings, J.D.

Firing the Rock Star

My conversation with the chief ethics 
offi cer was, at once, enlightening, and 
dismaying. We were commiserating about 
losing some inspectors general at the 
federal level because of fairly obvious 
missteps, not close calls as ethical lapses 
go. “Do you think they just don’t know 
the rules?” Said I, “Nope, not really the 
answer.”

There was yet another enlightening, but, 
at once, disheartening conversation with 
a head of compliance who was cleaning 
up the mess from a series of not-too-
sophisticated kickbacks involving a senior 
purchasing manager. “Do you think 
they need more training?” Once again, I 
responded, “Nope, not really the answer.”

Remember that the response to both of 
these seasoned professionals in the fi eld 
of compliance comes from someone 
who is inherently confl icted. The more 
ethics training that is required the more 
consulting work for me. But, because I 
am an ethics professor, I shant lie. Ethics 
training alone has not and cannot get us 
where we need to be.

In one of the situations I was discussing, 
a senior offi cial had failed to disclose 
that his brother sat on the board of a 
company that was awarded a multi-year 
multi-million dollar contract with the 
organization. Why did he not disclose 
his own confl ict as he was reviewing 
the contract for confl icts? And why did 
the purchasing offi cer not realize that 
funneling off millions from vendors, 
even though the funneling was done 
through a shell corporation, was a bit of 
a problem?

But, each day I hear of or see another. 
Why didn’t the Cornell researchers, as 

was recently reported in the Wall Street 
Journal, simply disclose the source of 
the funding for their exciting research 
that will likely change the treatment and 
increase the survival rate for lung cancer? 
Well, it might have been permissible 
to avoid disclosure. The funding came 
from a charitable foundation. But no one 
mentioned that the foundation’s funding 
came largely from a tobacco company. 
Permissible, but not prudent.

And why didn’t the hospital discipline the 
physician whose billing practices showed 
up on the internal audit screen? Why did 
the hospital sit on the information until 
the feds came calling with a fi ve-year CIA?

There is a common thread here: the cases 
involved high-ranking employees, those 
who are legendary in their organizations 
for performance, ability, reputation. 
Infractions by the rock stars, the icons, are 
those that we dare not touch. You can have 
a state-of-the-art compliance program: 
reporting, investigation, audit, and training 
functions. However, nothing in that 
infrastructure can remedy what happens 
when those at the top escape sanctions for 
ethical lapses. None of those compliance 
functions matches in power the message of 
disciplining a rock star who has crossed an 
ethical and/or legal line.

Sometimes we have a rock star who 
commits a HIPAA violation. Suppose 
a star physician who has not been 
involved in the care of a patient simply 

wants information about the patient, for 
whatever reason. The nurse, staff member, 
or clerk complies with the physician’s 
request, because, after all, rock stars get 
whatever they request. When the HIPAA 
violation percolates up, we discipline or 
terminate the nurse, the staff member, 
or clerk. The rock star is, however, 
untouchable. The staff members who 
accessed Britney Spears’ records were 
disciplined. But what about the higher-up 

who allowed Dr. Phil access when there 
was no consent?

If enforcement in an organization is not 
absolute, unequivocal and egalitarian, 
two things result. First, the tone at the 
top is now different from the usual and 
swift enforcement actions taken against 
line employees. Second, you have 
increased the fear and silence among line 
employees. When employees perceive 
that the heavy hammer hits a little too 
close to them, they are reticent when it 
comes to ethical issues. Employees have 
this wild notion, this dream, that when 
they do report ethics violations that those 
who have committed the violations will 
be disciplined. When fearful employees 
get the ax because a star ordered them 
to do it, but the star escapes unscathed, 
employees do tend to clam up.

An example is critical. A star company 
offi cer had employees from the 
company’s engineering and carpentry 
shops doing a good bit of remodeling 

That the organization will suffer if a rock star is terminated 
overestimates the star’s ability and underestimates the 

depth of the organization.
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at his house. The employees objected 
to the officer, but he told them to just 
follow orders. Follow orders they did, 
but another employee who witnessed 
the two employees trekking off-site 
each day reported the employees. 
An investigation uncovered the 
whole scenario. The employees were 
disciplined because of their violation 
of the company rule of failure to report 
violations as well as for their use of 
company resources for unauthorized 
purposes. The employees involved lost 
a day’s wages. The star officer had no 
sanctions. Employees could digest the 
discipline of the front-line employees 
if the officer had been disciplined. 
Without that top-level discipline, 
employees experience hopelessness. 
Indeed, studies show that employees 
often engage in bizarre retaliatory 
behavior. Embezzlement and other 
missteps increase when the stars escape 
unscathed. But, fire the star and you 
have sent a clear signal, a tone for your 
ethical culture for years to come. Also, 
other stars do tend to straighten up and 
fly right when one of their own feels 
the pain of egalitarian enforcement. 
The entire health care industry could be 
changed dramatically if one star were 
disciplined meaningfully.

There are several common push-backs 
from firing the rock star. The push-backs 
are rationalizations that are easily fixed or 
readily dismissed as fallacies.

“This is a Star We’re Talking about 
Here.”

Thirty-one years of hanging around 
a Research I academic institution 
has taught me that no one person is 
indispensable. That the organization 
will suffer if a rock star is terminated 
overestimates the star’s ability and 
underestimates the depth of the 
organization. There is no ethical decision 
that does not carry some negative effects. 
And I am unable to plug issues into 
a spread sheet and declare that there 
will be rewards down the road because 
you have taken the leap of shedding 
an ethically challenged star. But too 
many health care organizations have 
experienced the costs and stagnation 
of CIAs for not purging themselves of 
wrongdoers, effects that are far more 
costly than the loss of one star.

“This is a Tenured Star.”

Tenure is not immunity from discipline. 
To the extent that the tenure protections 
are unclear, get them clarified. Do what 
universities and colleges have done with 

gifts from donors who want programs 
and a building named after them: put in a 
moral turpitude clause. If moral turpitude 
hits, we have a new name for the building 
or program. Whether by indictment or 
federal disciplinary actions, make such 
misconduct grounds for termination, with 
or without tenure.

“They’ll Just Sue.”

There are far too many physicians who 
have engaged in abusive behavior, 
behavior that leaves employees 
intimidated and fearful. “What do we do 
when the doc is a star?” If the behavior is 
wrong, you have your answer. Allow it to 
continue and credibility with employees 
suffers.  

Sometimes enforcement requires, as 
Mario Puzo wrote, that we go to the 
mattresses. Litigation in disciplinary 
actions is nothing new. However, there 
are two things working in favor of the 
terminators vs. the terminees. First, 
if there is one thing compliance folks 
do unimpeachably well it is building 
a case through patience, facts, and 
warnings. Documentation works in 
the organization’s favor. Second, the 
willingness to pursue litigation is, in 
itself, a signal for other stars as well as 
the employees. Litigation signals that the 
organization is willing to fight for the 
standards it has touted and used to train 
employees. Litigation is a powerful one-
sentence message for the culture, “This is 
behavior that is unacceptable here.” The 
star crossed a line, a line that represents a 
basic value of the organization.

All the training, all the codes, all the 
efforts in compliance are the trappings 
without the tool of enforcement: 
absolute, unconditional, egalitarian 
enforcement, even when there are stars 
involved. This discipline thing really is 
the answer. NP
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