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Ethics at Work Column

A Confl ict Is a Confl ict Is a Confl ict . . . 

By Marianne M. Jennings, J.D.

Five companies that control 95% of the 
hip and knee implant market have settled 
up with the federal government on 
criminal conspiracy charges. Underlying 
the charges were a complex system the 
orthopedic fi rms used to pay doctors who 
used their products. From consulting fees 
to royalties to research grants, the fi rms 
created a sales system the government 
characterized as one in which doctors 
awarded joint replacement business to 
“the highest bidder.” 

Event #2 is that Fortney ‘Pete’ Stark, he 
of Stark Amendment fame, now chairs 
the House Ways and Means Committee. 
Physician referral exceptions to the Stark 
Amendment that permit physicians to 
refer to his or her group or a facility in 
which the physician owns an interest and 
not lose Medicare reimbursement will 
surely be up for exploration and likely 
change under Rep. Stark’s leadership.

These seemingly unrelated events 
carry the common thread of confl icts of 
interest, that elusive ethical issue that 
is diffi cult for those involved to see and 
quite transparent to outside observers. 
Confl icts are tricky ethical issues because 
throwing out the phrase, “That’s a confl ict 
of interest,” is an affront to everyone’s 
integrity. They take offense; we apologize, 
and wonder why we worried about the 
confl ict of interest in the fi rst place. A 
primer on confl icts of interest might offer 
some clarity as well as some solutions, 
short of intense additional federal 
regulation, that could solve the complex 
confl ict issues in health care.

When Does a Confl ict Become a 
Confl ict?
A confl ict arises when an individual has 
loyalties torn between two duties. Being 
loyal to one duty or interest means that 

the other duty or interest takes second 
position. On the eve of the Broadway 
premier of “Sunset Boulevard,” Barbara 
Walters did a fl attering profi le of Sir 
Andrew Lloyd Webber (the playwright) 
on ABC’s “20/20” Friday night news 
program. The piece had an impact on 
the play’s splash. The following week, 
several media sources disclosed that 
Ms. Walters was an investor in “Sunset 
Boulevard.” Ms. Walters’ duty to her role 
as a newsperson was in confl ict with her 
interests as an investor. Get in some digs 
at Webber or the play on “20/20” and the 
opening and run of “Sunset Boulevard” 
suffers. Fluff up the piece on Webber, 
and the play does well, but journalism 
questions the adequacy of the coverage. 
When she was confronted with the confl ict, 
Ms. Walters wondered aloud, “How could 
anyone think I would ever compromise my 
journalistic integrity for an investment?”

I will give Ms. Walters her due and 
assume that she would always choose 
to lose the $100K investment in “Sunset 
Boulevard” rather than not cover a story 
honestly and openly. She still has a 
confl ict of interest.  

There are two ways to manage a confl ict 
of interest:

Don’t do it.

Disclose the confl ict.

Ms. Walters had many prospective choices:

1.

2.

1 Barnaby J. Feder, “Artifi cial-Joint Makers Settle Kickback Cases,” New York Times, Sept. 28, 2007, p. C3. 
2 The government investigation is not completed. It is possible that some physicians could be implicated.
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She could have disclosed her 
investment in announcing the piece 
when it was aired.

She could have had one of the other 
crackerjack reporters at ABC do the 
Webber profile.

She could have sold her interest in 
“Sunset Boulevard” and then done 
the piece.

The hindsight disclosure only adds to the 
perception that there was a conflict. The 
thinking runs, “If it was not a big deal, 
then why not disclose it?”

This non-medical example is one that can 
help in sorting through the complexities 
of physician conflicts of interest, whether 
in the ortho cases or in current practice 
within the Stark exceptions. Managing 
conflicts voluntarily helps with public 
perception and the preservation of 
free-market medical care. That the 
government had to move-in to assess 
a total of $310 million in fines and 
penalties, and impose 18-month CIAs 
on the ortho companies intensifies 
the perception of conflicts of interest 
and harms the reputation of the ortho 
companies, as well as the docs.   

Both the ortho companies and the 
physicians are correct in noting that 
these consulting/royalty/professional 
service fees are complex. Sometimes the 
physicians have developed or perfected 
the devices being sold and are, under 
intellectual property principles, entitled to 
compensation. Often the physicians who 
have invented or improved the devices are 
needed by the companies for training other 
physicians. And sometimes the companies 
need physician input on what’s right and 
what’s wrong with the joint replacements. 
Doctors should be compensated for 

1.

2.

3.

providing the time, knowledge, insights, 
and suggestions to the manufacturers.    

Finding the Bright Line
But there was a telling statement released 
by the CEO of Zimmer Holdings, one 
of the companies to settle with the 
government, “Importantly, the resolution 
agreements clearly define how we 
and our key competitors will interact 
with physician collaborators, thereby 
establishing a standard of conduct across 
the industry.”

Ah, there it is, an acknowledgement 
that no one really knew where the lines 
were in terms of what were legitimate, 
contractual fees and what were labeled 
‘fee arrangements’ that had slipped into 
kickbacks and highest bidder situations. 
However, always available on both sides 
were the simple management tools for 
conflicts: 1. Just say no; or 2. Just say it 
aloud to those who are affected by the 
decision.  

‘Fessing-up
Perhaps twice in my long and detailed 
history with the medical community I 
have had a doctor say, “There are these 
alternatives, but I should tell you that if 
you choose this, I make money because 
. . .” I always went with the choice 
that made the good doc the money. I 

figured that if he/she was willing to 
invest in the product or facility, their 
choice to put their money there was an 
endorsement. Anyone willing to lay out 
that kind of scratch for a screening facility 
has my vote. However, discovering 
the physician’s interest after-the-fact 
precludes such rational economic 
analysis. Patients, as well as government 
agencies, assume something nefarious is 
afoot just because of the failure to disclose 
up front. “If it’s so good for the patient, 
how come you didn’t tell the patient?” is 
the way the thinking goes.

When all the complexities of group 
practice, royalties, referrals, and 
ownership interests are distilled down 
to the lowest common denominator, we 
find, quite simply, conflicts of interest. 
Strict adherence to the two choices for 
managing conflicts could have saved the 
ortho companies nearly one-half billion in 
fines and monitoring. New self-regulating 
policies on physician disclosures might 
just head off additional regulatory weight 
via the Stark Amendment. Additional 
regulations will never address the 
conflicts quite as well as: 1. Don’t; or 
2. Disclose. A conflict is a conflict is a 
conflict, even with the utmost integrity. 
The defense of “How could you think?” is 
not an option. NP
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Sometimes the 
companies need 

physician input on 
what’s right and 
what’s wrong.

Real integrity is doing the right thing, knowing that nobody’s going to know whether you did it or not.
Oprah Winfrey


