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The Under-the-Radar Conflicts with Docs
Regulations result in novel approaches to promote loyalties
By Marianne M. Jennings, JD

W
e roll through the peaks and valleys of 
conflicts of interest with doctors. The 
issues with direct compensation from 
pharmaceutical firms, the trips and the 

perks had our attention during 2005-2010. But with new 
code provisions, disclosures, and a great number of stories 
on conflicts, we were feeling fairly comfortable that the 
conflicts issues with doctors and pharmaceuticals were 
under control.

Not so fast.

Much like the general business community, you find that 
when you clean up one aspect of conflicts, they do not 
disappear—they simply take on another form. For example, 
following Enron, WorldCom and the passage of Sarbanes-
Oxley (SOX), boards now have to be comprised of a majority 
of independent directors and a fully independent audit 
committee. Directors with consulting contracts with the 
corporation or former executives of the corporation not only 
had to disclose these arrangements, but by definition they 
did not qualify as independent.

Following this strict regulation, we went into the valleys of 
low levels of conflicts. However, what evolved were new 
types of conflicts that did not require disclosure under the 
SOX rules that were developed by the Securities Exchange 
Commission (SEC).

For example, many new directors on boards who appeared 
to be independent were actually intertwined in their 
relationships with corporate officers through charitable 
foundations, boards and giving. The SOX rules did not cover 

those types of conflicts, so they were not disclosed, and 
directors who were actually very closely connected with 
the CEO or other executives in charity work still qualified as 
independent directors for purposes of SOX. Conflicts find a 
way as long as there is that belief that a quid almost always 
nets a quo.

So it is with doctors and pharmaceutical and medical device 
companies. What may be required disclosure under federal 
regulations for research purposes or by hospitals’ and other 
institutions’ policies may not cover the full range of current 
quids and quos. There are a few current practices that bear 
examination by the profession, companies and institutions 
for purposes of maintaining meaningful conflicts policies.

Hiring the kids
If you cannot pay the doctor, why not try the one-step-
removed approach and pay the children? This was one 
approach tried in the early days following the passage of the 
Foreign Corrupt Practices Act (FCPA).

Under the FCPA, U.S. companies are prohibited from paying 
government officials for purposes of influencing outcomes, 
such as which company will be awarded government 
contracts. So, U.S. companies went under the radar and 
hired the children of government officials for cushy 
internships, thereby winning contracts even as they avoided 
FCPA sanctions. The FCPA now covers payments to family 
members of government officials, including things such as 
board seats for spouses, charitable donations to charities 
sponsored by spouses of government officials, and a whole 
laundry list of possibilities to close the under-the-radar 
loophole in the act.

16  New Perspectives Association of Healthcare Internal Auditors Summer 2015

Ethics at Work



Pharmaceutical companies have taken to hiring the children 
of physicians as sales representatives.

Not that surprisingly, the physicians and companies have 
developed an interesting approach to demonstrating that 
there is no conflict in such practices. The pharmaceutical 
companies encourage those who are concerned to check 
the prescription history of the physicians before and 
after the hiring of their children by the pharmaceutical 
companies. When the rate of prescription of the 
pharmaceutical company’s drug is the same before and after 
the hiring, the inevitable conclusion is, “See, no conflict!”

Actually, there is still a conflict. The fact that we have to take 
a look at prescription rates indicates there is the potential 
for a problem. And examination of prescription rates is the 
obvious thing to check. The rate is observable, measurable, 
and, we cannot forget, controllable by the doctor. That is, the 
doctor knows this measure and keeps the prescription rate 
level in mind.

What if the doctor needs to prescribe more of the drug for 
new patients? The conflict works against those patients. 
And, there is an under-the-radar problem within this under-
the-radar conflict. The prescription rate does not measure 
conversations, recommendations, referrals, and other types 
of activities that the doctor could engage in that would 
help the son or daughter increase sales levels with other 
physicians. Who is told of the arrangement? Patients? Other 
physicians?

There are two ways to manage a conflict, and one of them 
does not include measuring the rate of prescription after the 
conflict is revealed. Either the physician does not engage 

in the conflict, or there is disclosure to those who might be 
affected by the physician’s recommendation of the drugs of 
the pharmaceutical company that hired the son or daughter.

Hiring high prescribers
Another interesting strategy that has emerged is that of 
pharmaceuticals hiring the doctors who prescribe high 
levels of their drugs to be consultants. The idea seems noble 
enough—these doctors already believe in your product. 
The problem is that some of the pharmaceuticals have hired 
physicians who are already under review by state medical 
boards for their prescription patterns and rates.

One physician who was paid speaking fees by Insys 
Therapeutics was ordered by the Texas Medical Board to 
cease prescribing painkillers after an investigation revealed 
that he was handing out pre-signed prescriptions and had 
three patients die from overdoses.1

The defense to the conflict here is the classic, “But, I already 
believed in the product before they paid me.” Whether the 
conflict began because of the payment or not does not alter 
the existence of the conflict and the need for disclosure.

One doctor who was also involved in an investigation 
for his prescriptions provides yet another rationalization 
for conflicts. He explained his relationship with the 
pharmaceutical as follows, “I’m a very caring doctor. I like 
money, but that’s not my God, O.K.?”

1 Katie Thomas, “Drug Company Enlists Doctors Under Scrutiny,” New York Times, 
November 28, 2014, p. A1.

Pharmaceutical companies have taken to hiring the children of physicians as 
sales representatives.

One physician who was paid 
speaking fees by Insys Therapeutics 
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patients die from overdoses.1

Almost peculiar to physicians, 
this dismissal of a conflict springs 

from the belief that there is no 
conflict if we fancy ourselves as 

being above persuasion.
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Almost peculiar to physicians, this dismissal of a conflict 
springs from the belief that there is no conflict if we fancy 
ourselves as being above persuasion. We would never 
compromise what is best for the patient. I will give every 
physician that due. There is still a conflict of interest. In fact, 
the fact that the physician has to declare his or her ability to 
rise above influence is proof of the conflict.

Hiring doctors who are also FDA consultants
Medical device firms have an interesting line into the 
FDA. Many of the doctors who sit on the FDA panels have 
accepted compensation from the companies that are 
seeking FDA approval.

For example, in the 2012-2014 FDA panels for approval of 
devices in cardiology, orthopedics and gynecology, one-
third of the 122 physician members had received money, 
research grants or travel from the device makers who 
seek FDA approval. Ten percent of that group had actually 
received compensation from companies whose devices 
they were reviewing.2 The compensation ranged from $1 to 
$516,000.

The FDA policy is that doctors are not disqualified from 
serving on the panels because they have been paid by 
device makers, nor are they required to make public 
disclosures of their paid work. The things that do disqualify a 
doctor from a panel:

 • Current consulting work with a device maker

 • Ownership of a large amount of stock in a device maker

There are exceptions to these two disqualifiers. If the 
FDA believes there is no better expert, the physician 
can still serve on the panel. The FDA cannot make any 
disclosures about the physicians’ relationships, because, 
well, it made a promise of confidentiality. The director of 
the FDA concludes, “The firms are often large and diverse, 
and whatever position the FDA takes, it won’t affect the 
relationship between the firm and [the expert].”3

Point of order:  The relationship between the expert and 
his or her firm is not the issue. The issue is whether the 
relationship with the firm affects the ability of the expert to 
offer candid feedback and input on the devices.

In addition, there is assurance from the physicians in the 
usual does-not-influence-me-not-one-bit stance, such as: 

2 Joseph Walker, “Doctors Advise FDA and Companies, Too,” Wall Street Journal, 
December 9, 2014, p. A1.

3  Id.

“I’ve never sat there on a panel and thought, ‘I wonder 
what my friends at X, Y and Z would say.’ I just don’t view it 
that way.”4

The public trust is at stake through a government agency, 
and the issue is whether those who will have the devices 
implanted are told in advance of their decisions about the 
conflicts on the parts of the FDA consultants who voted to 
approve them.

Final thoughts
In these situations, the conflicts have been flying under 
the radar. Nonetheless, the conflicts are real. Physicians 
are placed in situations in which they have conflicting 
loyalties, yet the disclosures are not mandated. The 
relationship between the quid and the quo is dismissed as 
inconsequential.

If it is so, then why the secrecy? If physicians are not tempted 
to give a quo for a quid, why not just make the disclosure 
public? Therein lays the heart of conflicts as well as the core 
of the issue in the ongoing battle with evolving ways of 
creating them. NP

4  Id. This physician voted to approve a heart device from Boston Scientific, a 
company that had paid him consulting fees since 2011.
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