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The Rationalization Pattern
Rationalizations endanger your insight of the underlying problem

By Marianne M. Jennings, JD

A 
review of the articles related to healthcare 

ethical/legal issues brought an insight. In each 

article covering overbilling, fraud, or other issues 

related to healthcare, there is generally a quote 

from someone who is an expert in the field. The quotes from 

consultants or industry organization representatives reveal 

a pattern. There is a pattern of thinking, or perhaps more 

accurately phrased, a pattern of rationalization.

If you are not careful, rationalization becomes your method 

of ethical analysis and will consume your culture. And a 

culture based on rationalizations is one that is headed for 

a headline or two. What follows is a look at some billing 

issues in healthcare and quotes from articles that illustrate a 

rationalization pattern. Recognizing the pattern in your own 

organization is a faint signal that scrutiny is in order.

“It’s a cat-and-mouse game”

In an article entitled, “Hospital Billing varies Wildly, U.S. Data 

Shows [sic],” the New York Times walked through billing 

disparities for similar procedures.1 One of the experts 

referred to medical billing as a “cat-and-mouse game,” in 

which medical care providers are trying to outwit insurers.

For example, when insurers demand bigger discounts from 

a hospital, the hospital raises its charges. The rationalization 

here is, “It’s a function of the system we have to work with,” 

or, “There are pressures that make us behave the way we do.”

The result is that no one is really sure what costs are, 

what charges are going to be, and why there is so much 

1  Barry Meier & Jo Craven McGinty, “Hospital Billing Varies Wildly, U.S. Data 

Shows [sic],” New York Times, May 8, 2013, p. A1.

disparity. The confusion produces those articles that indict 

the medical community for charging $120 for Tylenol for 

in-patient care. The rationalizations get in the way of finding 

a solution to the underlying problem. What we finish with 

is a game of poker where everyone is bluffing and no one 

is sure who knows what and the system becomes one of 

uncertainty rather than clarity.

“Everybody does it”

“It’s a very common method by which most of California 

hospitals deliver and bill anesthesia,” said a spokesman 

from Sutter Health who was quoted in the Sacramento Bee 

following the announcement that Sutter had agreed to pay 

a $46 million fine in order to settle double-billing charges for 

anesthesia services.2

The rationalization is usually correct—everybody does do that. 

Nevertheless, it is not ethical analysis to conclude that because 

so many are doing something that the something is the correct 

thing to do. And there are risks in doing what everyone else 

does. For example, if you ask a room full of people, “How many 

of you in here speed?” You will get 100% of those present 

raising their hands. They will also tell you why:

 • “Just keeping up with traffic.”

 • “Going with the flow.”

 • “I’ll get run over if I don’t.”

Their explanations are a form of the “everybody does it” ratio-

nalization. Their explanations also illustrate a shifted norm.

2  Cynthia H. Craft, “Sutter Health Agrees to $46 Million Settlement 

for Billing Practices,” Sacramento Bee, Nov. 5, 2013, www.sacbee.

com/2013/11/05/5881145/sutter-health-agrees-to-46-million.html.
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There is a rule—the speed limit. However, deviations from 

the rule carry little risk. We know that enforcement is 

unlikely up through a certain range above the speed limit. 

A former North Carolina state trooper indicated his motto, 

“Nine, you’re fine. Ten, you’re mine.” We know that the risk of 

being caught is minimal when you are indeed part of a pack 

of cars in which everyone is speeding.

However, if something goes wrong when you are operating 

in that shifted norm, there is risk. Suppose, for example, that 

you have an accident while driving in that shifted norm. To 

which standard will you be held? Why, the rule, of course. In 

fact, if you have an accident while operating at a speed in 

excess of the posted limit, that speed will get you a citation 

and at least partial culpability for the accident.

When something goes wrong while you are operating in 

that shifted norm, there is an additional risk. Authorities 

will go back through and re-examine every aspect of your 

operation.

What seemed like common practice, whether in an industry 

or on the road, will look diabolical in hindsight. So it is with 

the healthcare industry. A billing procedure not carefully 

reviewed but used because, well, “Everybody does it,” when 

placed under regulatory examination, results in a review of 

all aspects of billing and other operations.

For example, the destruction of the nuclear plant at 

Fukushima, Japan, was the result of an earthquake and a 

tsunami. However, if you read the report on the destruction 

you will walk away with knowledge about each shifted 

norm anyone at the plant ever used in operations. Those 

actions had little to do with the plant’s demise—it was a 

natural disaster—but our operations, reviewed in light of 

an accident, tend to dredge up many shifted norms that we 

used because “Everybody does it.”

For healthcare billing, avoiding the false comfort of 

“everybody does it” means a re-examination of the 

billing process, including the coding, who is submitting 

information, how the process works its way through the 

system, and, yes, a look around the industry.

Sutter Health was using chronometric billing—billing 

based on the time for a procedure, but there was additional 

billing that included charges for the operating room, the 

anesthesiologist, and, on occasion, for the medication used. 

Sutter switched, post-settlement, to a flat-fee system.

“The billing practices were legal”

This form of rationalization involves reliance on the law as 

the standard for compliance. Was the Sutter billing system 

legal? Most agree that it was in compliance, including C. 

Duane Dauner, the president and CEO of the California 

Hospital Association (CHA), which backed Sutter’s billing 

practices.

Dauner explained that 90% (pretty much everybody) 

used the same process for billing.3 CHA filed an amicus 

brief in the case in May 2013 with evidence indicating 

that chronometric billing is the industry standard and 

that hospitals that use it are following state and federal 

guidelines. Indeed, Sutter’s settlement of the case did not 

include an admission of wrongdoing.4

However, the ethical issue is always a different one from 

the issue of legality. In fact, a sure-fire way to get into 

compliance difficulty is to use the law and regulations and 

3  Media Statement, November 4, 2013. www.calhospital.org/sites/main/files/

file-attachments/cha_media_statement_-_sutter_health_settlement_ 

compels_industry-wide_review.pdf
4  The settlement was of a whistle-blower lawsuit filed in relation to the billing 

practices.

If you are not careful, rationalization becomes your method of ethical analysis 

and will consume your culture. A culture based on rationalizations is one that 

is headed for a headline or two.

You have little margin for error 
when you are operating as close 
to the legal standard as you can 

possibly get.

The ethical issue is always a 
different one from the  
issue of legality.
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interpretations thereof to determine whether your billing 

practices are in compliance. The more you interpret, find 

loopholes and dabble in questions like, “Well, it depends on 

the meaning of ______,” the more likely you are to run into 

legal difficulties.

Was Sutter’s conduct in compliance with the law? 

Absolutely, and many other hospitals followed the same 

practice, because, well, everybody interprets and looks for 

loopholes. Were the billing practices ethical? No, because 

the lack of transparency in the billing as well as the inability, 

through a contract clause, for insurers to challenge the 

billing, opened the door to Sutter taking unfair advantage of 

those with less information, including patients and insurers.

Sutter also opened the door for those working at the 

hospital to push the envelope. Modern Health Care reported: 

“...hospital employees testified in pretrial depositions that 

they had three to four anesthesia technicians to cover as 

many as 15 anesthetizing locations, and that the workers 

didn’t keep track of how much time they spent with each 

patient. Sutter employees also testified that they knew 

37x codes were intended only for when hospital staff were 

present, and that the code wasn’t used in other contexts 

when staff weren’t present.”5

The risk of a legalistic approach to ethical issues is evident in 

the Sutter case. You have little margin for error when you are 

operating as close to the legal standard as you can possibly 

get. The result is that you have an entire organization 

involved in interpretation, and some pushing of the 

envelope does occur.

5  Joe Carlson, “Sutter Agrees to $46 Million Settlement in Anesthesia Billing 

Case,” Modern Health Care, November 5, 2013. www.modernhealthcare.com/

article/20131105/NEWS/311059967.

Many companies have chosen to follow standards that are 

well above the minimum required by law and regulations, 

at some expense to their operations. In some of these 

high-standard companies where cost pressure increases, 

managers make the decision to take their higher safety 

standards down a level or two, closer to the regulatory 

standards, with the goal of saving money. When they do so, 

they are still in compliance with the law. However, problems 

do arise.

When the standards are high, some slippage here and there 

by employees does not net a violation. When standards are 

taken down a level or two, slippage by employees gets you 

into regulatory difficulty. So it is with minimal compliance—

there is no margin for slippage. Those gray areas of 

interpretation bring organizations dangerously close to 

violations.

Thoughts on application

Every organization needs a step-back look at their practices. 

Are they just industry practices that we follow? Are we 

just interpreting? How close are we to the line when it 

comes to being in compliance? Have we opened the door 

for employees to take liberties with minimal standards? 

As you seek answers for these questions, watch the 

language that those in your organization use. If you hear 

the rationalizations, begin the process of change. Change is 

always better undertaken before the regulator arrives. NP
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When the standards are high, 
some slippage here and there by 
employees does not net a violation.

We have no simple problems or easy decisions after kindergar ten. 

~ John W. Turk
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