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“The Only Thing New Under the Sun Is the 
History You Don’t Know”
Why you need to study those ethical mistakes
By Marianne M. Jennings, JD

H
arry Truman’s quote could be modified slightly 
to read, “The only new ethical issue under the 
sun is one you didn’t pick up by reading about 
others’ ethical lapses.”

The longer one hangs around the field of ethics and 
compliance (and the author is approaching 40 years), the 
more meaning this simple phrase captures. When a new 
headline emerges about an ethical lapse, the first thought 
is not, “How could they do this!” but rather, “Wait a minute, 
haven’t I heard this before?”

For example, this summer found us watching, uncomfortably, 
as Scott London, a senior partner at KPMG, admitted that he 
had been feeding information about his audit clients to a 
friend, Bryan Shaw, so that the friend could position himself 
appropriately in the client’s stock in order to profit.

Herbalife and Skechers were two of Mr. London’s clients, 
and advance information about earnings and acquisitions 
involving these companies and three others can give one a 
market edge. In fact, Mr. Shaw made $1.27 million using 14 
tidbits of information from Mr. London, and when the SEC 
caught Mr. Shaw, he sang like a canary.

We learned from Mr. London’s indictment that in exchange 
for transferring this information in Trader Joe parking lots 
and similar locales, London received initially only good 
friendship. However, the exchanges later evolved into 
some concert tickets, some jewelry here, a $12,000 Rolex 
watch there, and eventually bundles of cash—as much 
as $10,000 per parking lot meeting. From there, we went 
on to a guilty plea to insider trading. Haven’t I heard this 
before? Yes, we all have.

On and on it goes
In 1987, Dennis Levine, a young mergers and acquisitions 
specialist, gave and received information from others about 
pending mergers and acquisitions to squirrel away $10.6 
million in Swiss banks.

At his sentencing hearing, he eerily stated something he 
has repeated as he has worked for 26 years to convince 
college students to not follow in his path: “I hope that 
young professionals starting out in their careers will learn 
not to make the same mistakes that I did when I started 
my career.” 1

They haven’t learned this ethics history lesson. In 2013, 
we not only have Mr. London, we have six SAC Capital 
investment advisors under indictment or entering pleas to 
insider trading—a network similar to the one Levine created.

No inoculations for healthcare frauds
How many times must a pharmaceutical firm pay a fine for 
off-label marketing of prescription drugs before the lesson is 
internalized? We are not there yet!

In 2012, GlaxoSmithKline agreed to pay a $3 billion fine 
for promoting Paxel and Wellbutrin for non-FDA-approved 
uses. In 2011, UCB agreed to pay a $34 million fine for 
promoting its antiepileptic drug, Keptra, for headaches. In 
2010, Novartis agreed to pay a $422.5 million fine for illegally 
promoting Trileptal for unapproved uses. Also in 2010, 
AstraZeneca agreed to pay $520 million to settle a case for 
off-label marketing of its Seroquel.

1 UPI, “Informer in Insider Trade Case Sentenced,” Mesa Tribune, February 21, 
1987, p. F1.
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Overbilling that ripens into Medicare fraud? In 2013, Dr. 
Gary Kushner was sentenced to 144 months in prison for 
submission of $50 million in fraudulent billings to Medicare 
from the Biscayne Milieu mental health clinic where he was 
the medical director.

In 2012, healthcare fraud charges of $250 million of 
overbilling, known as the Brighton Beach scheme, surfaced 
and involved 105 different hospitals and clinics. In 2011, the 
federal government announced that it had recovered $4 
billion in healthcare fraud during 2010 alone. In 2008, we 
learned of the use of the homeless as patients in clinics and 
hospitals in order to increase billing.

The powerful message in 
training is “Don’t stop until it is 
stopped.”

The ethical history is there. Perhaps the problem is that 
we are not talking about history enough, studying history 
enough and, most importantly, not acknowledging how 
easily we can drift even as we repeat behaviors that have 
landed our colleagues in the headlines.

Sometimes we study ethical history and conclude, “What 
rogues! How could they?” Yet, history teaches us that those 
who made the headlines for ethical lapses were once 
respected professionals who ever so gradually crossed the 
line into criminal activity. As the other quote goes, we are 
destined to repeat the ethical mistakes of the past if we 
don’t study those mistakes and how they happened.

How you can make it real
If you have annual ethics training, pick one ethical issue 
from the current year and retrace the steps of those involved 
to show how their small steps took them from respected 
professionals to indicted felons. Personalizing the stories from 
their small beginnings to the headlines helps us to internalize.

For example, it would be easy to take the story of 
Synthes, the company that promoted and sold Norian for 

unauthorized use. A bone cement, Norian was not approved 
for injection into the human skeleton. However, Synthes 
was promoting it for such use, it was used in that way, and 
patients (mostly hip replacement surgeries) who had Norian 
injected into their spines died as a result.

Most training on this topic finds employees walking away 
with the principle, “You cannot use drugs for unapproved 
uses. You can’t even market them for unapproved uses.” 
But, the study of history carries depth when we ask, “Why 
would a company violate such a basic rule?” What follows 
that question is this one: “How did so many people in the 
company let it go?” When you explore those questions, you 
make the history real and applicable.

For example, when executives at Synthes announced their 
intentions about Norian, one of the regulatory staffers sent 
an email to the vice president of operations expressing 
concern, and closed writing, “Regulatory is unaware that this 
is even being considered.”2 The staffer then met with the vice 
president to emphasize that Synthes employees should not 
even discuss Norian with spine surgeons. The staffer was 
assured that no one would do that. The staffer relied on the 
word of the vice president.

You have the responsibility to 
follow up and be certain that 

the flag you have thrown  
down is heeded.

There’s the learning. If you know of something going on 
in your organization, speak up and voice your concerns. 
But you are not done. You have the responsibility to follow 
up and be certain that the flag you have thrown down 
is heeded. Sometimes executives need guard rails and a 
staffer who receives assurance that he will be heeded is not 
finished. A warning does not always stop the careening—
more guard rails may be necessary.

2 Mina Kimes, “Bad to the Bone,” Fortune, October 8, 2012, p. 110.

History teaches us that those who made the headlines for ethical lapses were once 
respected professionals who gradually crossed the line into criminal activity.
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Conclusion
These situations are eerily parallel to so many others in the 
medical field. And each situation is a classic one for training 
in a critical area: Teach employees how to handle ethical and 
regulatory issues. Teach them where to turn, to whom they 
should speak, and, critically, from the Synthes case, how and 
why to follow up on their concerns. In the Synthes situation, 
a staffer had knowledge and the ability to stop illegal action 
by his company, but he took no further action at a critical 
point. The powerful message in training is “Don’t stop until it 
is stopped.”

Study ethical history. Use the stories to teach prevention. 
Use the mistakes of the punished to prevent a repeat. There 
are no new ethical issues—there are only repeats of the ones 
we have not studied. NP
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He is a wise man who does not grieve for the things which he has not, but rejoices for those which he has. 
~Epictetus
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