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The Doctors, the Pharmas, the ACA and Full 
Circle to Conflicts
How simple transparency gets so complicated
By Marianne M. Jennings, JD

F
or years, hospitals, universities, professional 
organizations, academic journals and annual 
meetings of all types of groups have tried 
to coax physicians into making voluntary 

disclosures about the funds and other “stuff” that they 
receive from pharmaceutical firms. Doctors receive the 
funds and “stuff” for lectures, research, sponsorships, 
food, travel and other perks the human mind unleashed 
can come up with.

What is it the pharmaceuticals want? They want doctors. 
Doctors can prescribe medications, come up with 
research conclusions supporting the use of medications, 
and set the usage precedent for their hospitals. Doctors 
can also speak on behalf of the medications themselves 
or the character of the company that developed the 
medication.

The coaxing and volunteer disclosures did not work. So 
the Affordable Care Act included a requirement (known 
as the Sunshine Act) that pharmaceutical companies 
publicly disclose their payments, gifts and “stuff” to 
doctors and hospitals so everyone could know who gave 
what to whom.

Regulation would solve the coaxing problem. Like all other 
ethical issues, it’s complicated. Not complicated in concept, 
but the execution is very complicated. Even with the 
statutory disclosure requirement, the conflicts issue is not 
resolved. We still have some work to do.

The amount and nature of the disclosures
One thing that the statutory requirement of disclosure has 
given us is an indication of the scope of the payments from 
pharmas to the medical community.

During the final five months of 2013, pharmaceuticals 
paid $3.5 billion to teaching hospitals and physicians.1 
The payments include royalties that are paid to both the 
hospitals and their physicians for their work in developing 
new drugs and equipment or processes. We also learned 
that the recipients included 546,000 doctors and 1,360 
hospitals.

The information comes from the government report 
compiled by the Center for Medicare and Medicaid Services 
(CMS). The data are reported to CMS, and CMS then pulls it 
all together into one large report that can be sliced many 
different ways. In fact, the data takes about 20 minutes to 
download because this is one huge database.

The task of tracking payments from pharmaceuticals to 
doctors and hospitals is a tall order not just because of sheer 
volume, but also because the types of payments included in 
the report are:

 • Those paid directly to physicians and teaching hospitals 
(known as Direct Payments)

 • Those paid indirectly to physicians and teaching 
hospitals through an intermediary such as a medical 
specialty society

 • Payments designated by physicians or teaching hospitals 
to be paid to another party

In other words, the payments to doctors and hospitals are 
not always made to doctors and hospitals, so the tracking 

1 Peter Loftus, “Doctors Net Billions from Drug Firms,” Wall Street Journal, Octo-
ber 1, 2014, p. B1.
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gets muddled. Nevertheless, the nature of the payments is 
clear. The category with the highest amount of payment is 
for research ($1.4 billion), followed by ownership interests 
held by physicians ($1.02 billion), speaking and consulting 
fees ($380 million), royalties and incomes ($302 million), and 
travel, food, and lodging ($128 million).

The accuracy of the disclosures: the disputes
All of these types of payments are also identified as either 
disputed or undisputed reports. However, information 
marked as undisputed could still be disputed because 
sometimes the dispute does not come in until after 
publication; the corrections will appear in the next year’s 
report. So the data have a publication grace period without 
verification. In short, a great deal of data here, but we don’t 
know if the data are accurate.

Self-corrections by registered 
users at the CMS site bring us 
back to the self-reporting days.

The accuracy problems are also a result of confusion 
regarding the definitions for what constitutes a payment 
and what category fits that payment. The very first CMS 
report issued finds that there are discrepancies over the 
classifications of the payments received, followed by 
additional discrepancies on who got what from whom. 
For example, one physician was listed as having received 
$78,000 in food and beverages during the month 
period. While the doctor acknowledged the amount, he 
explained that he did not receive “lunch money” from the 
pharmaceutical firm.2

In 2015, those recipients who are registered physicians and 
hospitals in the CMS system will have the opportunity to 
correct the information about them that is included in the 
report. These self-corrections by registered users at the CMS 
site bring us back to the self-reporting days.

2 Id. You can find the report here: CMS.gov/Newsroom/MediaReleaseDatabase/
Press-releases/2014-Press-releases-items/2014-09-30.html.

How the report will help: Its purposes
While the end effect may seem to put us back to the same 
requirement of voluntary disclosure, the CMS does believe 
that there are other compelling reasons for the report, which 
they list on their website.3

 • Encourages transparency about these financial ties

 • Provides information on the nature and extent of the 
relationships

 • Helps to identify relationships that can both lead to 
the development of beneficial new technologies and 
wasteful healthcare spending

 • Helps to prevent inappropriate influence on research, 
education and clinical decision making

Even the purposes, lofty and noble as they seem, also serve 
to introduce confusion. That third purpose listed above 
results in questions. Are we aiming to create programs 
that have both benefits and wasteful spending, or are we 
seeking to identify relationships that result in both, or do we 
just want a list of who paid what to whom, thereby leaving 
identification of those characteristics to others? Once again, 
it is complicated.

Back to conflicts of interest
The ACA and CMS have created a formal, statutory system 
of disclosure that, ironically, will not address the underlying 
issue of conflicts of interest. Consequently, the nature of 
the database, corrections and input will ensure an evolving 
process that never rests. You will not know until the 
following year what potential conflicts exist at any hospital 
or through any doctor.

Moreover, the data are only as good as the registered users’ 
integrity in their input and self-correction processes. The 
input will continue and the database will exist. Needless 
to say, it will be compiled by those who should have been 
self-reporting the issues and who were responsible for the 
provision in the ACA and the resulting CMS report.

3 CMS.gov/OpenPayments/About/Open-Payments-Data-in-Context.html

After all the database definitions, reports and challenges, the 
solution for the conflicts in healthcare is very simple: 

Tell the patient.
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There are only two ways to manage a conflict of interest: 
avoidance or disclosure. The first is to simply not do whatever 
creates the conflict. In the case of research hospitals and their 
relationships with pharmaceutical firms, it is an unassailable 
proposition that benefits flow from their mutual efforts. The 
relationships are not and should not be prohibited. There is no 
need for prohibition because the relationships foster research 
and the evolution of new medical treatments and drugs.

So we turn to the second conflicts management method, 
which is disclosure, a method we have tried for lo these 
many years that has culminated in the government 
database. The database that was mandated and developed 
to ensure disclosure and transparency will, in the end, 
leave the disclosure responsibility to those who were not 
disclosing their relationships completely in the past.

The reason drug companies and 
device makers make gifts and 
have consulting relationships 
with doctors and hospitals is 
to “influence their prescribing 
practices.”

The disclosure issue remains, and there will still not be 
a readily available and accurate resource for patients to 
determine whether the actions of physicians and hospitals 
will be in their best interests or if there are payments that 
could influence the choices of products, prescriptions and 
procedures.

Here’s the problem
You cannot solve a conflicts/disclosure issue through 
complex reporting structures or through a generic 
publication that covers thousands of doctors and hospitals. 
The database provides a public record, but that public 
record will not make its way down to individual patients 
who are affected by the conflict. The new database finds 
physicians and hospitals working together to fine-tune the 
floating disclosures.

Patients will not have enough information when they are 
faced with a decision about their care. At that point, patients 

need to have their doctors’ advice, but they will have no way 
of knowing unless they have spent the time to download 
the database and search for their hospital, doctor, or the 
drug company that makes their prescriptions or produces 
the product their physician wants to use for them.

The data are only as good as 
the registered users’ integrity in 
their input and self-correction 
processes.

One researcher indicated that the reason drug companies 
and device makers make gifts and have consulting 
relationships with doctors and hospitals is to “influence their 
prescribing practices.”4 The relationship affects the patient if 
the physician or hospital is influenced.

Conclusion
The necessary disclosure should be made one-on-one, at 
the patient level. After all the database definitions, reports 
and challenges, the solution for the conflicts in healthcare 
is very simple: Tell the patient. The words, “If you choose this 
device, I get a royalty payment,” or, “If you elect to have this 
procedure, the hospital earns a royalty,” or “I have served as a 
consultant for the producer of this drug.” You have managed 
the conflict, and all without a database. NP

4 Katie Thomas, Agustin Armendariz and Sarah Cohen, “Detailing Financial Links 
of Doctors and Drug Makers,” New York Times, October 1, 2014, p. B1.
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