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On Being “Clean-Clean”
Enforce those standards!
By Marianne M. Jennings, JD

T
he emails related to the LIBOR rate-fixing scandal 
produced a couple of interesting quotes. In 
answering questions from a regulator about the 
odd movements of interest rates—that were 

odd because they were being manipulated by Barclays—a 
Barclays bank executive said, “We’re clean, but we’re dirty-
clean rather than clean-clean.”1 The regulator’s response was, 
“No one is clean-clean.”2

The regulator’s response is a head-turner on so many levels. 

First, there is the regulator’s seeming tolerance—he saw 
problems with a bank’s behavior and was willing to accept 
norms in lieu of compliance with the law. 

Second, there is the banker’s attitude of being willing to admit 
that his bank is really not in compliance with the law. The dirty-
clean attitude is akin to saying that there is no line between 
right and wrong; that you can occupy some territory where your 
behavior is wrong but you can still be comfortable about it. 

Finally, there is the notion that being in compliance, i.e., clean-
clean, is simply not an attainable goal. In the words of the great 
author Neil Simon, “Please, let’s not build down our hopes.” 

What would help an organization to achieve clean-clean 
status when it comes to compliance?

Start from defined, clear and strict standards
“Code creep” is an excellent example of slipping below clean-
clean levels. Code creep is that gradual uptick in billing, 
whether from procedures or classification or other reasonable 
explanations for higher costs. The challenge lies in code creep’s 

1  Ben Protess and Mark Scott, “Libor Case Documents Show Timid Regulators,” 
New York Times, July 21, 2012, p. B1. 

2  Id. 

tendency to hatch into something more, increasing in fervor so 
that questions about overbilling and, too often, fraud result. 

The Centers for Medicare and Medicaid Services released 
a report in June 2013 about billing practices for hospitals.3 
The report found that billing for the treatment of simple 
pneumonia cases ranged from $14,610 to $38,000 among 
hospitals. Gall bladder surgery (minimally invasive) ranged 
from billings of $40,000 to $91,000. If we put physicians and 
other healthcare professionals in a room with the bills from 
the hospitals at either end of the range, there would be 
explanations for what happened and why the billing was so 
dramatically different. Nonetheless, the range fuels debate 
and questions about billing practices.  

For those within the healthcare field, the question should 
be whether billing is “clean-clean” or “dirty-clean.” In other 
words, are there clear patient-based decisions about 
treatments and need that explain the differences, or is there 
a bit of code creep, whether by misclassification or by what 
has evolved into standard billing practices that may not fit 
the particular case? An audit of the billing for the procedures 
covered in the CMS report would be a good place to start to 
see if there is some dirty-clean creeping into billing. 

The means for resolving code creep, or any type of rounded 
corners that we have allowed to develop, is vigilance that 
comes from dedication to absolute rules and standards. 
Letting human nature run an organization asks for 
noncompliance. 

For example, Google has an overarching ethical standard 
of “don’t be evil.” From the settlements to the human rights 
issues to questions about privacy to antitrust settlements 
and problems with intellectual property via Google Books, 

3  www.cms.gov/site-search/search-results.html?q=hospital%20billing.
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it seems that those within the company had quite a few 
interpretations about what constitutes evil. It all depends on 
the meaning of the word “evil.” 

Google needed specific standards on international 
operations and discussions about intellectual property, 
privacy and competitive tools. The general mantra of “don’t 
be evil” did not bring about compliance. There was a great 
deal of dirty-clean included in “don’t be evil.”

Other companies fall into similar generic traps through 
statements such “do the right thing” or “always ethical.” We 
hope for those standards, but employees need specifics such 
as “We don’t backdate documents here,” and “We don’t sign 
for procedures we cannot verify were done.” 

In a recent Medicare fraud case in Houston, a physician signed 
the treatment plans for 352 patients and had seen only 148 of 
them. The physician was sentenced to 63 months in prison. No 
one wakes up one day and says, “I believe I will start signing 
care plans for patients I have never seen.” We begin by signing 
as we are saying, “It’s fine. I will see her tomorrow.” Once the 
strict standard is waived, the creep and the dirty-clean begin. 

Enforce those clear standards
Once the standards are set, keeping them in place requires 
enforcement. 

It has been interesting, as a mother who has waded through 
four children with orthodontia needs, to see how differently 
offices set standards and handle treatment for minor children. 

One orthodontist just had the teens walk across from the 
high school for appointments during school hours. No 
questions asked, no forms required. Some offices wanted a 
parent present. Others wanted a form signed in advance by 
a parent, but were willing to waive the form if appointment 
day rolled around and the teen was formless. 

There is an absolute rule, a strict standard: The parent of a 
minor child must be there or there must be a consent for 
treatment on file. The rule was not enforced in some offices 
and the standards slipped. In the offices where there was a 
“no form, no treatment” standard, the forms got filed once 
one appointment was canceled. 

This simple example shows how we drift from clean-clean 
to dirty-clean—we have a few lapses here and there that 
evolve into office practice. A close examination of those 
office procedures would result in trouble for the practice. A 
regulator would have a few questions. 

From this simple example, we learn that everyone in the 
organization has to be on board for enforcement to be part 

of the culture. The physician could be committed, but a 
staff member using a wink and a nod can undermine that 
commitment. The staff handling the paperwork and office 
entry must all commit to abiding by the rule. 

On a recent flight, the captain had reminded the passengers 
to stay seated with seat belts on because of turbulence that 
would last for the next 15 minutes. Following the captain’s 
announcement, a passenger asked a flight attendant if he 
could use the restroom, and the flight attendant replied, 
“I can’t tell you that it’s okay to get up, but I get busy 
doing things so I may not see you, so I am not going to do 
anything to you if you do go to the restroom.” 

The crew was undermining the captain’s strict rule and 
thereby exposing the airline to potential liability if there was 
an injury. The flight attendant was, in his mind, simply trying 
to be nice. Sometimes being nice gets us into a great deal 
of trouble, particularly when we disregard a rule to be so 
affable. Despite this airline having a fine safety record, the 
regulator, in this case, the FAA, would have a field day with 
the airline and the flight attendant. Strict compliance vs. 
rounded corners for kindness. Dirty-clean vs. clean-clean.  

Final thoughts
Dirty-clean does not mean we are nice or not nice; it just 
means we are not committed to the rules in practice. We 
subscribe in theory and then creep along to violations in 
practice. We want to help a patient out on insurance. We 
want to accommodate the family. We want to make things 
easier for patients. All the good motives that lead us away 
from clean-clean to dirty-clean. It is possible to be clean-
clean—it happens when we have clear standards and we 
follow them, always. NP
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