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Billing, Prevention and Ethics
Improve your toolkit with proactive review processes
By Marianne M. Jennings, JD

K
indred Health settled an overbilling case with the 
federal government for $125 million. UC Irvine 
paid a $1.2 million fine for its billing practices 
related to the presence of anesthesiologists 

during surgery, a case that involved physicians filling out 
surgery paperwork in advance of the actual surgeries, 
despite not really being there. Sutter Health settled an 
anesthesia billing case with the federal government for $46 
million.

In 2015, the federal government collected $1.9 billion from 
healthcare providers under the False Claims Act. The False 
Claims Act has proven to be a cash cow, with healthcare 
providers anteing up over one-half of the $3.5 billion 
collected last year on all False Claims Act cases across 
industries.

From the news reports, one might conclude hospitals and 
healthcare companies have monthly meetings in which 
the questions are: “How are we doing on fraudulent billing? 
What are we doing to increase fraud? How many more fake 
claims could we process up in the next quarter? Are we sure 
we are padding bills as much as we can?”

Personal experience in the industry reveals the meetings 
go more like this: Compliance and legal folks caution 
staff, administrators and physicians about billing and 
consequences, think qui tam.

So, if those within the system are working diligently to 
comply, then why so many settlements? Why an increasing 
number of whistleblowers and resulting False Claims 
Act suits? All of these claims and settlements proceed as 
Congress has begun holding hearings on whether it needs 
to ease up a bit on the language, sanctions and impact of 

the False Claims Act, to wit, Should False Claims Act Go Easier 
on Providers?1

We may be at a turning point that cannot be solved by 
new regulation or modification of existing regulation. The 
problems of claims and settlements require better reflection 
and prevention, not settlement.

The root question
To really get at the False Claims Act issues as well as other 
problematic areas such as physician agreements, healthcare 
providers need introspection.

The statements that follow every settlement by a healthcare 
organization include: “We are confident that our billing 
practices are fair and accurate. We did nothing wrong, but 
have settled to avoid costly litigation. These actions are the 
result of individuals who do not represent our values and 
ethics.”

The difference between those statements and introspection 
is this question: If you do have strong ethics and values, 
and the actions are indeed those of individuals, then what 
made them think that their behavior was acceptable in your 
hospital?

False Claims Act suits are not the result of a few rogues 
here and there in a healthcare system. They are also not 
sudden occurrences. Unless you want to be in the business 
of settling and issuing public statements of disclaimers, 

1 Lisa Schenck, Modern Healthcare, April 30, 2016, www.modernhealthcare.
com/article/20160430/MAGAZINE/304309975/should-false-claims-act-go-
easier-on-providers
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you cannot solve False Claims Act issues with compliance 
training and reminders alone.

Employees do understand what’s right and what’s wrong 
in billing practices. The real question is: Why do they 
disregard what we warn them not to do? There is frustration 
among leaders who cannot understand how to make their 
messages more clear. Their messages may be overpowered 
by organizational practices that, however unwittingly, 
inspire bad behaviors.

What you don’t say matters
Perhaps what is not said is getting through better than what 
is being said. For example, all healthcare providers, insurers, 
professionals and administrators face financial pressures. 
How often do you talk about financial pressures vs. how 
often do you talk about ethics? And not just compliance 
training, but how often do you talk about the concepts of 
fairness, accuracy, forthrightness and honesty in billing? Are 
those concepts part of your culture?

The management mantras about profits, revenue, margins 
and other financial factors influence employees’ behaviors. 
When financial aspects are emphasized daily and ethics are 
a passing mention, employees feel that they are doing their 
jobs when they find ways to increase the amount of physical 
therapy a patient receives.

If employees live financial pressures each day at work, then 
pushing the envelope just a bit on anesthesiology billing 
feels as if they are just doing their job. To some, it may feel 
noble because they are preserving healthcare.

The cause is indeed noble
Some of the billing and treatment activity employees and 
physicians engage in may be self-justified because of the 
good they can do if the billing is sufficient. For example, 
some physicians indicate that their organizations need the 
resources to provide access to those who cannot afford care. 
When you are inflating bills to save a life, the conduct does 
not feel wrong.

Find out what employees are doing
Perceptions are difficult to change. Unwitting messages 
often result from management’s emphasis and focus. 
However, prevention of fraudulent claims requires a thumb 
on the pulse of the organization. The whistleblowers in False 

Claims Act suits came forward because the billing, activities, 
classifications, treatments, etc. bothered them.

Whistleblowers don’t come forward the first time they 
witness a problem. They grapple with the issue, sometimes 
trying to work through the organizational leadership for a 
solution.

Some never come forward because their perception is that 
whatever they are witnessing is acceptable behavior. They 
may never come forward because of their fear of those 
who supervise them or because those who supervise them 
or are critical to revenue generation (i.e., doctors with a 
large patient base). You cannot count on even anonymous 
reporting when fear takes hold. So how can you know 
about the silent, fearful souls? Like all good healthcare 
professionals, you take the pulse.

Take the organization’s pulse
What worries staff?
There are several proven ways to take the pulse of an 
organization. One is interaction with employees through 
a simple exercise, administered with anonymity, that asks 
them to answer one question: Tell me something you were 
asked to do or did at work in the past year that bothers you. 
Don’t collect responses via computers—allow employees 
a chance to place their responses anonymously in various 
locations.

You cannot solve False Claims 
Act issues with compliance 

training and reminders alone.

Most administrators are stunned by what comes in through 
this simple exercise. The words “ethics” and “compliance” are 
not mentioned. It is an exercise of concern: Tell me what 
bothers you. You will learn of activities abounding in your 
organization that you would never have known about had it 
not been for this simple question.

Observation
The second way to take a pulse is old-fashioned observation. 
An insurance company was stunned when its customer 

The problems of claims and settlements require better reflection and 
prevention, not settlement.
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feedback indicated that customers felt the company 
dragged its feet on paying claims and shortchanged them 
on payments. Company executives were flummoxed, given 
the emphasis they had placed in training for adjusters on 
quick and generous responses to customers filing claims.

A few strolls through the claims center gave them 
confirmation of customer perception as they heard their 
own employees speaking to customers. Why would they 
think their responses of denial, obfuscation and avoidance 
were appropriate? The executives took a close look at 
performance evaluations and realized that the metrics 
in performance were not aligned with their claims and 
payment philosophies. Employees were measured by 
amount paid out and timing, not by customer satisfaction.

When you take the pulse, you can determine causes of 
behaviors.

Comparison audits
Another way to get a pulse reading is through comparison 
audits. Compare admit rates, therapy billing, costs, etc. with 
other healthcare organizations. Disparities in numbers tell 
you where to start examining practices.

Messages may be overpowered 
by practices that inspire 
bad behaviors.

For example, one hospital auditor did a study comparing 
admit rates with other hospitals in the area and found 
that his hospital admit rate was 22 percent higher. An 
administrator told him to get rid of the comparison figures. 
The hospital later settled a False Claims Act suit for its 
overzealous number of admissions. There are other areas 
to look at—discharge times and billing, anesthesiology, 
physician agreements. Comparisons show you 
vulnerabilities.

Prevention, not settlement
One of the most important side effects of proactive reviews 
through observation and employee inquiry is the change 
in employee perception. The culture of settlement is one in 
which employees just keep going with what they are doing 
because they know it can be settled, cleaned up, and, well, 
then we move along to the next one.

How often do you talk about 
the concepts of fairness, 
accuracy, forthrightness 

and honesty in billing?

Prevention tools send the powerful signal that leaders 
really do want to know what is being done, how so, and 
that ever-important why. Prevention tools open doors for 
employees.

Fear flees when proactive examination starts. The culture 
moves from, “We’ll just keep doing this until someone tells 
us it’s wrong,” to “Should we be doing this?” When you cross 
the line to that last question, you are no longer settling—
you are solving. 
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Things turn out best for the people who make the best of the way things turn out.  
~John Wooden
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