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Chart a careful course
By Valerie T. Cloud, MBA, CHC, CHPC

Clinical Management Agreements

Arrangements with physicians are a high compliance risk 
area and will remain a top Department of Justice (DOJ) 

and Office of Inspector General (OIG) priority for 2017.    

Just as a good sailor understands the seas, so must a 
compliance professional understand the risk associated 
with physician arrangements. A good sailor always watches 
for weather changes and, similarly, you have to be alert to 
changes in government regulation. 

Diligence in monitoring conditions enables a successful 
voyage through the sea of regulatory considerations and 
recent sanctions. Effective practices keep your compliance 
compass abreast of current industry trends and out of  
trouble with the feds. 

All sorts of arrangements
Clinical agreements with physicians can be found within 
various arrangements, such as those with medical directors, 
co-management, specialist call coverage and professional 
services. 

Hospitals enter into these arrangements with groups of 
independent and employed physicians to manage a hospital’s 
service line. 

These types of arrangements became prevalent after the 
DHHS Office of the Inspector General reviewed a cardiology 
co-management agreement and released a favorable 
judgment (OIG Advisory Opinion No. 12-22 -January 7, 2013).  
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https://oig.hhs.gov/fraud/docs/advisoryopinions/2012/AdvOpn12-22.pdf
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The advisory opinion offers strategic guidance on 
deployment of safeguards and avoidance of some pitfalls 
when structuring hospital-physician arrangements to comply 
with federal laws, the Anti-Kickback Statute (AKS),1  Stark 
Law2 and the Civil Monetary Penalties law.      

The transformation of healthcare and the lack of adaptability 
and versatility of integrated delivery systems have led  
to some hospital leaders championing these types of  
co-management arrangements.

There are some challenges to be considered with these 
types of agreements. First, the prevalence of these 
agreements is rising because of:

• Ongoing changes to the healthcare delivery model  

• Physicians wishing to avoid the burden of operating 
private practices in the current healthcare environment 

• Healthcare organizations looking for ways to align the 
interests of physicians and hospitals in the new value-
based reimbursement environment

It requires a sharp eye
Sailors often find it necessary to change their boat’s heading 
to avoid possible perils. You may need to be similarly flexible 
when it comes to negotiating contractual agreements with 
physicians. As a compliance professional, you 
may encounter something that needs a closer 
look, or you may have to deny the request of 
the hospital to avoid noncompliance.  

Initially, you might want to hold the charted course. But 
there can be rough times ahead when several independent 
physicians are entering contractual obligations to provide 
services at multiple facilities. An issue may arise if hospital 
leadership only looks at their agreement for appropriateness 
and not the entire picture. It is important for leadership 
to understand that the agreement must be commercially 
reasonable, meet a legitimate need of the organization  
and be consistent with fair market value.

In June 2015, the OIG issued a Fraud Alert: Physician 
Compensation Arrangements May Result in Significant Liability. 
It warns that “physicians who enter into compensation 
arrangements must ensure that those arrangements reflect 
fair market value for bona fide services that the physician 
actually provided.” The alert warns physicians to carefully 
consider the terms and conditions of medical directorship 
and other compensation arrangements before entering  
into them. 

This indicates that the government is increasingly pursuing 
allegations against individual doctors, rather than just 
hospitals and other organizations that pay them. The fraud 
alert reminds physicians that they, too, are accountable  
for arrangements that violate the law.

When it goes wrong
Recent sanctions highlight how some of the 
arrangements went awry. One organization 
instituted a policy to boost revenues by 
encouraging its hospitals to purchase 

Clinical 
agreements with 
physicians can be 

found within various 
arrangements.

142 U.S. Code § 1320a–7b
242 U.S. Code § 1395nn
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http://www.hcca-info.org/Portals/0/PDFs/Resources/Conference_Handouts/Healthcare_Enforcement/2016/402_Handout1.pdf
http://www.hcca-info.org/Portals/0/PDFs/Resources/Conference_Handouts/Healthcare_Enforcement/2016/402_Handout1.pdf
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The government 
is increasingly 

pursuing 
allegations against 
individual doctors.

physician practices or employ physicians to 
control patient referrals for both inpatient and 
outpatient services. These actions resulted 
in large fines to settle allegations that the 
organization violated the False Claims Act 
(FCA)3 by maintaining improper physician 
compensation arrangements under Stark  
Law and the Anti-Kickback Statute (AKS). 

Three settlements in September 2015:

• Adventist Health – Agreed to pay $115 million to settle 
allegations that it violated the FCA by maintaining 
improper physician compensation arrangement under 
Stark and the AKS.

• North Broward Hospital District – DOJ announced 
a $69.5 million qui tam case settlement alleging 
Broward was liable under FCA for providing excessive 
compensation in violation of Stark and the AKS.

• Columbus Regional Healthcare System – DOJ 
announced a settlement with CRHS and Dr. Pippas for  
a collective total of $35.425 million to resolve allegations  
of FCA violations based on up-coded claims, AKS and 
Stark violations.

The solution is to ensure fraud is avoided by employing best 
practices that include:  

• Pre-transaction due diligence and documentation clearly 
setting forth strategic objectives with business purposes 

•  Ensuring transactions make commercial 
    sense if entered into by a reasonable 
    healthcare provider or physician group  
    of similar scope and specialty

•  Ensuring the agreement would be entered 
    into even if there were no potential business 
    referrals between parties  

It is critical to assess the overall agreement, 
including qualitative considerations, aggregate terms, 
strategy and operations, agreement term, renewal 
provisions, scope of duties, and the requirement for 
documentation of time. The devil will be in the details.

Conclusion
The guidance and expectations you provide to hospital 
leadership should include instructions to verify there is 
a current physician management agreement, and that 
timesheets submitted by physicians are consistent with  
the contractual terms of the agreement. It is important  
to work closely with legal counsel and not to be hesitant  
to ask questions of hospital or business owners  
regarding any physician transaction. 

A good sailor guides his boat away from potential  
obstacles. A good compliance professional provides 
guidance to physicians and hospital leadership on  
how to run a tight ship in the choppy waters of  
regulatory compliance.

Valerie Cloud has over 25 years of healthcare experience and is the Assistant Regional Corporate 
Responsibility Officer with Catholic Health Initiatives in Kentucky. Previously, Valerie was the Chief Hospital 
Compliance and Privacy Officer for a large for-profit healthcare organization in Atlanta, Ga. You can reach 

Valerie at ValerieCloud@catholichealth.net and (502) 587-4103.
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