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Climbing the Corporate Ladder: 
Looking Up the Chain of Command in 
Healthcare Fraud and Abuse Investigations
By Robert J. Benvenuti, III and Bradley J. Sayles

T he Health Insurance Portability and 
Accountability Act of 1996 (HIPAA) 

established a national Health Care Fraud 
and Abuse Control Program (HCFAC) 
under the joint direction of the United 
States Attorney General (AG) and the 
Secretary of the Department of Health and 
Human Services (HHS), acting through its 
Inspector General (IG). 

Since 1996, the United States Department 
of Justice (DOJ) and HHS Office of 
Inspector General (OIG) have routinely 
demonstrated their adeptness at 
healthcare fraud and abuse enforcement. 
For example, since 1997 the Federal 
government has reportedly won or 
negotiated approximately $18 billion in 
fraud judgments and settlements. 

Additionally, the DOJ and OIG, along 
with their partners in fighting healthcare 
fraud and abuse, chiefly state Attorneys 
General and Inspectors General have 
recovered billions in restitution, fines, 
and penalties and have excluded tens 
of thousands of individuals and entities 
from participation in government-
sponsored healthcare programs. 

In the context of healthcare reform, 
fraud fighting has become particularly 
attractive—both politically and 
economically. For example, rarely is 

healthcare reform discussed publicly 
without at least some mention of the 
estimated billions of dollars (sometimes 
estimated to be as high as 10 percent of 
total health care expenditures) siphoned 
off by fraudulent or abusive providers. 
Further, it has been estimated that the 
government’s three-year average for 
recoveries (2008-2010) is approximately 
$6.80 for every $1 invested in healthcare 
investigations and prosecutions.

Historically, when a healthcare 
organization has come under 
investigation for alleged healthcare 
fraud and abuse, often the first question 
asked by members of the executive 
team is “what is this going to cost us?” 
While no one looks forward to executing 
a civil settlement and authorizing the 
associated funds transfer to the United 
States, the general notion among many 
healthcare executives has typically been 
that government enforcement agencies 
can ultimately be satisfied by agreeing to 
a financial settlement. 

Thus, executives’ concerns of personal 
culpability have often been limited 
to the post-settlement employment 
consequences that may be forthcoming 
from a frustrated, embarrassed and 
angered governing board. However, 
there is a growing body of evidence that 

indicates that government enforcement 
agencies are fully prepared to target 
healthcare executives for personal liability 
when they believe an executive has 
engaged in, condoned or is otherwise 
responsible for instances of non-
compliance. 

The ‘responsible corporate  
officer’ doctrine

The ‘responsible corporate officer’ 
doctrine is a legal concept that allows the 
government to seek criminal sanctions 
against individual corporate officers that 
were in positions of authority to have 
prevented or corrected wrongdoing 
within a corporation but failed to do 
so. It first appeared in the Food, Drug 
and Cosmetic Act of 1938 (FDCA), but 
has since been used in numerous other 
circumstances. 

What makes the responsible corporate 
officer doctrine noteworthy is that unlike 
most principles of criminal liability, the 
government is not required to prove that 
the corporate officer participated in the 
wrongdoing or even had knowledge of it. 
The doctrine has its roots in two Supreme 
Court cases, United States v. Dotterweich 
(1943) and United States v. Park (1975). 

In Dotterweich, the government charged 
a pharmaceutical company, its president 
and general manager with shipping 
misbranded and adulterated drugs in 
violation of the FDCA. 

In affirming the president and general 
manager’s convictions, the Court 
established the two guiding principles 
of the responsible corporate officer 
doctrine. First, proof of awareness of 
the wrongdoing is not required. Second, 
liability extends to the “otherwise 
innocent” corporate officer “standing in 
responsible relation” to the wrongdoing. 
The Court refused to define or even 
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indicate a class of employees that stand 
in such a responsible relationship, stating 
that it would be “too treacherous.” 

Thirty-two years later, in Park the Court 
clarified that to be found liable under the 
responsible corporate officer doctrine, 
all that is required is a finding that the 
officer had "authority with respect to 
the conditions that formed the basis 
of the alleged violations.” The Court 
went on to explain that the doctrine 
“imposes not only a positive duty to seek 
out and remedy violations when they 
occur but also, and primarily, a duty to 
implement measures that will ensure that 
violations will not occur." This requires 
that executives exercise a great deal of 
foresight and vigilance. Failure to do so 
could lead to individual criminal liability 
for the executive. 

Since Park, the government has applied 
the doctrine extensively in a variety of 
criminal cases, most notably in United 
States v. Purdue Frederick Co. In 2007, 
the government filed criminal charges 
against Purdue Frederick Co., a.k.a. 
Purdue Pharma (“Purdue”), manufacturer 
of the pain medication Oxycontin, for 
misrepresenting the drug’s addictiveness 
and potential for abuse. The government 
also filed criminal charges against three 
Purdue executives, solely as responsible 
corporate officers and despite none of 
the individual corporate officers having 
"personal knowledge" of all of the matters. 
Faced with overwhelming odds, Purdue 
and the executives entered into a global 
settlement and entered guilty pleas. 

Under the settlement agreement, Purdue 
was required to pay $600 million in 
monetary sanctions. The executives, for 
merely being in a position of authority to 
have prevented or corrected the conduct, 
faced up to 12 months imprisonment 
and a fine up to $100,000. To avoid 
imprisonment, the executives agreed to 
pay $34.5 million to the Virginia Medicaid 
Fraud Unit. In the end, the court sentenced 

the executives to three years' probation, 
400 hours of community service and a 
$5,000 fine. The executives’ woes, however, 
did not end here. Following the guilty 
plea, HHS excluded each of the executives 
from participating in a federal healthcare 
program for 12 years. 

Exclusion from participation  
in government sponsored  
healthcare programs

Setting aside criminal prosecution, 
arguably the most devastating 
consequence that a healthcare executive 
can face is exclusion from participation in 
federal healthcare programs (including 
Medicare, Medicaid and Tricare) by HHS-
OIG. The expansive exclusion authority the 
OIG holds today was originally conceived 
under the Social Security Act of 1965. Since 
its inception, it has continued to swell in 
both scope and severity. Consistent with 
recent years, the OIG maintained a steady 
pace during fiscal year 2010 excluding 
3,340 individuals and organizations. 

The effect of exclusion is devastating. 
It outlaws payment by any federal 
healthcare program for any items or 
services furnished, ordered, or prescribed 
by an excluded individual or entity. 
The payment prohibition applies to the 
excluded person, anyone who employs 
or contracts with the excluded person, 
any hospital or other provider where 
the excluded person provides services. 
Thus, exclusion greatly curtails (and 
for practical purposes often eliminates) 
an executive’s participation in the 
healthcare delivery system. For example, 
the prohibition on employing excluded 
individuals in the healthcare context 
would typically prevent the onetime 
executive from being employed as a 
minimum wage employee within the 
organization he or she once guided. 

The two types of exclusion are mandatory 
and permissive. Generally speaking, 
whether misconduct results in mandatory 
or permissive exclusion depends on the 
nature and disposition of the underlying 
conduct. It is critical that physicians 
understand that under both categories the 
term conviction is defined very broadly. 
For instance, conviction includes, among 
other things, expunged judgments, pleas of 
no contest, as well as participation in first 
offender, deferred adjudication, or other 
arrangement or program where judgment 
or conviction has been withheld. 

There are five expansive grounds under 
which exclusion must be applied, 
including conviction of program-related 

crimes, conviction relating to patient 
abuse or neglect, felony conviction 
relating to healthcare fraud, and 
felony conviction relating to controlled 
substance. By definition, mandatory 
exclusion means that OIG has no 
discretion in applying the remedy. In 
other words, if a qualifying condition is 
triggered, the individual or entity must 
be excluded. Mandatory exclusions carry 
a minimum term of five years. In cases 
involving certain aggravating factors the 
term can be extended up to and including 
a life term of exclusion. 

Permissive exclusion allows for what 
amounts to two-fold discretion. In 
general, whether to impose exclusion at 
all as well as the term of any resulting 
exclusion are largely discretionary. 

There are fifteen categories of misconduct 
that can result in permissive exclusion. 
They include: misdemeanor conviction 
relating to healthcare fraud, conviction 
relating to fraud in non-healthcare 
programs, conviction relating to 
obstruction of an investigation, 
misdemeanor conviction relating to a 
controlled substance, professional license 
revocation or suspension, and submitting 
claims for excessive charges, unnecessary 
services or services which fail to meet 
professionally recognized standards. In 
most cases, permissive exclusion is for at 
least three years. 

Executives should pay particular attention 
to OIG’s permissive authority under 
Section 1128(b)(15)(A)(ii) which allows 
for the exclusion of owners, officers and 
managing employees of a sanctioned 
entity, i.e. an entity that has been 
convicted of certain offenses or excluded 
from participation. 

A managing employee is defined 
broadly as an individual (including a 
general manager, a business manager, an 
administrator, or a director) who exercises 
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operational or managerial control over 
the entity or who directly or indirectly 
conducts the day-to-day operations of 
the entity. Importantly, the statute does 
not include a knowledge requirement. 
Therefore, HHS would not necessarily 
have to prove that the officer or managing 
employee in question knew or should 
have known of the alleged misconduct. 

Permissive exclusion can be based upon 
an action by a court, licensing board or 
other agency. As in mandatory exclusion, 
permissive exclusion in this context is 
sometimes referred to as a “collateral” 
or “boot strapped” consequence of 
the underlying action or decision. 
Alternatively, permissive exclusion can 
originate within HHS, if the agency 
makes a prima facie showing (i.e., presents 
a minimal amount of evidence sufficient 
to prove its proposition) that the targeted 
executive engaged in improper behavior 
covered under its exclusion authority. 

Strengthening Medicare Anti-Fraud 
Measures Act of 2011

In spite of the far reaching scope of the 
OIG’s current exclusion authority, it 
appears that Congress desires to further 
extend the reach of the exclusion remedy 
specifically as it relates to executive 
culpability. 

On February 11, 2011, Congressmen Pete 
Stark and Wally Herger reintroduced 
legislation approved by the House in the 
previous Congress but that ultimately had 
not been considered by the Senate. The 
bill titled the “Strengthening Medicare 
Anti-Fraud Measures Act of 2011” seeks to 
close an important loophole with respect 
to corporate executives. Under current 
authority, if a corporate officer or director 

leaves a company prior to that company 
suffering a conviction, that individual is 
generally able to escape exclusion unless 
individually convicted. 

The proposed amendment would provide 
the OIG with the authority to exclude 
officers and directors who served as an 
officer or managing employee at the time 
that any of the fraudulent or abusive 
conduct transpired. If enacted, this would 
allow the OIG in essence to take the 
executive back in time and exclude them 
as if they were in place at the time of the 
corporation’s conviction. 

Should the OIG obtain this authority, 
anytime an executive leaves an entity 
he or she will face the prospect of being 
effectively reunited with their former 
employer for purposes of OIG exclusion. 
The availability of this remedy would 
likely cause healthcare entities to conduct 
thorough background investigations of 
executive candidates. Likewise, executives 
leaving corporations during the midst of 
a government investigation could find 
it particularly difficult to find suitable 
employment until the government’s 
investigation is complete and any 
identified issues are resolved. 

Government emphasis on corporate 
culture and leadership 

Government agencies have continued 
to place a heavy emphasis on the role 
of executive leadership in detecting and 
preventing misconduct within their 
respective organizations. 

For example, in 2004 an amendment to 
the Federal Sentencing Guidelines for 
Organizations (FSGO) articulated the 
position that ethics and compliance go 
hand in hand. Specifically, the Sentencing 
Commission effectively broadened 
the purpose of having an effective 
compliance program from the then 
existing requirement that an organization 
exercise due diligence to prevent and 
detect criminal conduct to include 
the requirement that an organization 
“otherwise promote an organizational 
culture that encourages ethical conduct and 
a commitment to compliance with the law.” 

In so doing, the Sentencing Commission 
in essence codified the adage ‘tone at 
the top’ noting that current research and 
experience suggested that the principle 
predictor of success in any compliance 
program is the culture of the organization 
itself. Of course, the culture of an 
organization is nothing more than the 
collective nature of its leaders.
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This principle has been further 
developed by the OIG. Since the 2004 
amendments to the FSGO, the OIG 
has issued two compliance program 
guidance documents—supplemental 
guidance for hospitals in January 2005 
and supplemental guidance for nursing 
facilities in September 2008. 

In both documents the OIG spoke clearly 
and at some length on the importance 
of ethical leadership in developing and 
maintaining an effective compliance 
program. For example, the OIG stated that 
leadership should foster an organizational 
culture that values, and even rewards, 
the prevention, detection, and resolution 
of problems. Continuing, the OIG stated 
that the organization should endeavor to 
develop a culture that values compliance 
from the top down and fosters compliance 
from the bottom up. 

In October 2010, the OIG issued guidance 
for implementing permissive exclusion of 
officers or managing employees. The OIG 
took the position that it “has the authority 
to exclude every officer and managing 
employee of a sanctioned entity” based 
solely on their position within the entity. 
The OIG, however, stated that it did 
not intend to exclude all officers and 
managing employees based on position 
alone, but that when there is evidence that 
an officer knew or should have known of 
the conduct, the OIG will operate with a 
presumption in favor of exclusion. 

In April of 2010, IG Daniel Levinson 
gave the keynote address at the Health 
Care Compliance Association Annual 
Compliance Institute. In that address IG 
Levinson stated that the “OIG is focused 
on holding responsible corporate officials 
accountable for healthcare fraud.” He 
went on to outline the principles of the 
responsible corporate officer doctrine. 

Naturally, when those who are viewed by 
the government as individuals responsible 
for exemplifying personal ethics and 
creating an ethical organizational culture 
fail to conduct themselves accordingly, 
they should fully anticipate to be judged 
more harshly. This is especially true in 
cases in which an executive’s misconduct, 
indifference and/or leadership failures 
can be traced (either directly or indirectly) 
to the corporation’s non-compliance. 

Enforcement examples

On numerous occasions, the OIG has 
exercised its exclusion authority to prevent 
healthcare executives from participating 
in any federal healthcare programs for 

extended periods of time. Following the 
criminal convictions of the three Purdue 
executives, mentioned above, the OIG 
excluded each from participating in federal 
healthcare programs for 12 years. The OIG, 
however, has not limited its exclusion of 
corporate leaders to those with convictions 
under the responsible corporate officer 
doctrine. The OIG has sought exclusion 
of healthcare executives absent such a 
conviction.

On November 16, 2010, the OIG excluded 
Marc Hermelin, chairperson and majority 
shareholder of K-V Pharmaceutical 
(K-V). Earlier that year, Ethex Corp. (a 
subsidiary corporation of K-V) pled guilty 
to criminal charges brought against it by 
the federal government. Marc Hermelin 
was not an individual defendant in that 
case. However, K-V had a prior history of 
regulatory non-compliance, and it seems 
that the criminal charges suffered by the 
company’s subsidiary were the limit. 

The OIG, using its permissive authority 
under Section 1128(b)(15)(A)(ii), excluded 
Mr. Hermelin from participating in 
federal healthcare programs for 20 years. 
This forced Mr. Hermelin to resign from 
K-V and sell all but 5% of his shares in the 
company, otherwise considered a non-
controlling interest. 

Two months following Mr. Hermelin’s 
exclusion, the government did file 

criminal charges against him based 
on the responsible corporate officer 
doctrine. Mr. Hermelin pled guilty to the 
charges and the court sentenced him to 
one month in prison, a $1 million fine, 
and a $900,000 forfeiture. 

In September 2010, Forest Laboratories 
settled with the federal government 
for $313 million plus interest to resolve 
criminal and civil charges brought 
against the company alone. In response, 
the OIG contemplated excluding eight 
Forest executives. 

Ultimately, only the company’s long-time 
CEO and chairperson, Howard Solomon, 
was threatened with possible exclusion. 
On April 12, 2011, the OIG issued Mr. 
Solomon notice of its intent to exclude 
him. The OIG explained that it sought 
to exclude Mr. Solomon solely on his 
“association with” Forest. In the end, Mr. 
Solomon was able to avoid exclusion, but 
the OIG’s willingness in Mr. Solomon and 
Mr. Hermelin’s cases to pursue exclusion 
of corporate leaders should serve as a 
warning to healthcare executives. 

Conclusion

Based on the heavily regulated 
enforcement environment in which all 
healthcare executives currently operate, it 
would be naïve for an executive to expect 
a pass from government enforcement 
agencies. To the contrary, the days in which 
executives could remove themselves from 
the government sights by pointing to 
others lower in the organization are now 
left to historical discussions. 

Today, executives that attempt to place 
responsibility on others in the organization 
are, in a very real sense, pointing out their 
own liability to enforcement agencies. 
Think about it as standing atop a ladder in 
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a reflecting pond. The more an executive 
highlights their own lack of knowledge 
as it relates to compliance failures in the 
organization, the more the government 
is likely to begin to focus on the extent to 
which the executive may be culpable for 
such failures. 

There is no question that government 
enforcement agencies are fully prepared 
to continue their efforts to hold healthcare 
executives accountable for the acts or 
omissions of the companies for which 
they are responsible. 

In climbing the corporate ladder, the 
government accomplishes at least 
three policy objectives. First, to protect 
government sponsored programs from 
fraud and abuse. Second, to remove from 
the pool of healthcare executives those that 
they believe are unwilling or incapable 
of operating healthcare organizations in 
a compliant and ethical manner. Third, to 
deter executive misconduct or compliance 
apathy by providing clear notice that 
healthcare executives who fail to maintain 
compliance within their organizations are 
subject to the full range of criminal, civil, 
and administrative remedies.

For the healthcare executive the legal 
and professional implications of being 
targeted by enforcement agencies 
cannot be understated. In the eyes of the 
government, the buck truly does stop 
with them. Therefore, executives should 
understand that:

• Fiduciary duties cannot be avoided 
by ignoring allegations.

• Increased funding, better use of 
technology, enhanced cooperation 
and coordination has resulted in 

more effective and efficient fraud and 
abuse enforcement.

• Federal and state enforcement 
agencies have become particularly 
skilled at evaluating potential 
investigative targets (and in many 
cases beginning criminal and/
or civil investigations) prior to 
stepping foot on the targeted 
provider’s property. 

• The practices of their organizations 
are, by various means, transparent to 
the government.

• As corporate leaders, they must be 
prepared to react effectively and 
appropriately to alleged or identified 
non-compliance.

Accordingly, it is imperative that executives 
respond to allegations of misconduct with a 
full awareness of the potential for personal 
legal liability as well as risk of loss of 
professional reputation and standing. Thus, 
healthcare executives should:

• Demand and support an effective 
compliance and ethics program 
within their institutions.

• Exercise positive authority in the 
area of compliance and not merely be 
passive observers.

• Understand the extent to which 
the strength of organizations’ 
compliance operations has a 
direct impact on the way in which 
their organizations respond to 
government investigations and/or 
enforcement actions.

• Continuously monitor compliance 
program effectiveness. 

• Ensure that internal investigations 
are carried out in a robust and 
forthright manner.

• Embrace and not merely tolerate 
institutional compliance and ethics.

• Outwardly support internal 
compliance officials and deal 
with suspected or identified non-
compliance in a manner that 
demonstrates leadership and 
accountability.

• Create and maintain an ethical 
culture that removes uncertainty as to 
the value of the organization places 
on compliance, thereby promoting 
internal reporting of alleged non-
compliance.

• Encourage, support, and protect 
employees who report suspected 
misconduct. 

Executives who take such affirmative steps 
are not only less likely to suffer a material 
instance of non-compliance under their 
leadership, but are also well prepared 
to respond to government enforcement 
agencies in a meaningful and forthright 
fashion should serious allegations of 
misconduct arise. In the end, ethical 
behavior on the part of executives will not 
only help insulate them from potential 
personal liability, but also enhance their 
standing as healthcare leaders. NP

For additional reading on this topic see 
the HHS-OIG’s “An Integrated Approach 
to Corporate Compliance: A Resource 
for Health Care Organization Boards of 
Directors,” available at http://oig.hhs.
gov/fraud/docs/complianceguidance/
Tab%204E%20Appendx-Final.pdf.
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