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Billing and Reimbursement

By Duane C. Abbey, Ph.D., CFP

Why RAC is Different: 
The E/M Technical Component 
Compliance Challenge; APC Direction

Why the Medicare RAC Program Is 
Different
The Medicare RAC program is different in 
many respects from previous government 
auditing and recovery programs. While 
there are many differences, for auditors 
there are two key aspects. First, virtually 
every healthcare provider will be affected 
by the audits. Second, the standards 
used by the auditors include subjective 
judgments and they focus on any and 
every situation in which an overpayment 
can be construed. 

While auditors and compliance personnel 
have long studied and followed the 
reviews made by the OIG (Offi ce 
of the Inspector General), the DOJ 
(Department of Justice) and the Medicare 
Administrative Contractors (MACs), the 
number and scope of these reviews and 
investigations, overall, has been quite 
limited. Probably the biggest difference 
with the RAC program is that every 
healthcare provider will be affected 
to some extent. Hospitals, integrated 
delivery systems, physician clinics, DME 
providers and a host of other healthcare 
providers will be examined through 
data mining techniques and actual case 
reviews.

For an auditor to examine and assess any 
process, such as a billing system, or to 
judge the accuracy of the fi nal product 
such as claims and payments, there must 
be metrics by which to measure the 
process and products. Auditors constantly 
push for written policies and procedures 
so that proper measurements can be 
made. Not only must the application of 
the policy and procedure be assessed, the 
correctness and propriety of the policy 
and procedure must be judged.

How will the RACs make their judgments 
about correctness and propriety? The 
simple answer that there will be only 
one criterion: is there possibly an 
overpayment? Anything that can be 
judged to generate an overpayment 
will be fair game delimited only by 
the RAC’s scope of work. Actually, 
the only motivation for the RAC is 
claiming overpayments, recouping those 
overpayments and then being paid on a 
contingency basis.

This limited, but focused perspective of 
identifying overpayments has signifi cant 
import to internal auditors and external 
consultants. Now it is not enough to meet 
current policies, procedures, standards 
and requirements, we must really 
examine situations from an expanded 
perspective. We must look at all of the 
possible issues from a RAC auditor’s 
perspective.

For instance, short stay inpatient 
admissions are a major target. Should 
the inpatient admission have been 
an outpatient observation? There is a 
payment difference generally amounting 
to thousands of dollars. The underlying 
issue is that of medical necessity. At the 
time services were being determined and 
provided, the physician judged that an 
inpatient admission was appropriate. 
Admission criteria may even have been 

met. However, in retrospect, looking 
at a given case after-the fact, a RAC 
may judge that the inpatient admission 
was not medically necessary and that 
the case should have been changed to 
outpatient observation using Condition 
Code 44 on the UB claim form. From the 
RAC’s perspective, an overpayment has 
occurred.

Thus, internal auditors and consultants 
must adjust the metrics by which they 
judge correctness of processes and claims, 
keeping in mind that they must be able 
to defend the decisions made, relative 
to any assertions of overpayments. This 
means that adjustments must be made 
by internal auditors given this expanded 
perspective.

Identifying possible RAC issues is a major 
auditing issue. For instance, any place 
where two payment systems interface, 
the whole issue of medical necessity may 
emerge. For instance, most hospitals 
provide knee replacement surgery for 
Medicare benefi ciaries. A typical case 
is for the Medicare benefi ciary to be 
in the hospital for three days and then 
transferred to skilled nursing. This is 
particularly convenient because for 
Medicare to cover the skilled nursing 
services there is a three-day inpatient 
requirement. What will a RAC question? 
Perhaps only two days in the hospital was 
really necessary so that the skilled nursing 
services were not really covered and the 
hospital may also have been overpaid.

The tunnel vision of the RACs for 
concentrating on any situation that can 
be perceived as an overpayment is to 
be expected, because of the monetary 
motivation given the RACs. While we can 
argue about contingency payment for the 
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overpayment? 
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RACs, what we must do is to modify our 
perspective as auditors to meet this new 
and extensive challenge.

Technical Component E/M Coding—A 
Continuing Compliance Challenge

In the November 18, 2008 Federal 
Register, CMS provides the final 
rule for APCs (Ambulatory Payment 
Classifications) for CY2009. Among 
other issues in this massive entry, CMS 
addresses the issue of national guidelines 
for technical component E/M (Evaluation 
and Management) coding by hospitals for 
emergency departments and provider-
based clinics. Actually, CMS indicates that 
there will be no national guidelines in the 
near future. Quite possibly hospitals will 
never receive national guidelines from 
CMS.

This means that we are now into our 
tenth year of APCs and the only guidance 
hospitals have received is a very terse 
comment in the April 7, 2000 Federal 
Register, indicating that hospitals should 
develop a mapping of resources utilized 
into the various E/M levels. Thus, 
hospitals all across the country have 
developed different mappings for the 
emergency department and various 
provider-based clinics. Even within a 
given hospital, the mappings for primary 
care clinics versus specialty clinics may 
be different.

CMS has developed eleven fairly general 
principles for hospitals to follow in 
developing their E/M level mappings. 
While these principles provide some 
metrics by which to measure the E/M 
level mappings, there is still significant 
latitude. CMS has found that nationwide 
the E/M levels produce a normal 
distribution or bell-shaped curve. Does 
this mean that an individual hospital’s 
E/M distribution should be bell-
shaped? For instance, for a specialty 
provider-based clinic it is unlikely that 
there would be a normal distribution 
because of the types of specialty services 
provided. 

Hospital auditors should carefully 
review all of the E/M level mappings 

each year. This is typically performed 
when the new CPT and HCPCS code 
sets are released. One of the rules for 
E/M levels is that if there is a separately 
codeable and billable service, then that 
service should not be included in the E/M 
level mappings.

Also, hospital auditors should examine 
the frequency distributions generated by 
their ED and provider-based clinics. If 
these distributions are skewed in some 
way, then further investigations should 
be made relative to the types of patients 
and levels of E/M service being provided. 
Such an investigation should show 
whether the given mapping is faithfully 
reflecting resource utilization even if the 
distributions are skewed.

Future Directions for APCs
Starting in 2007, CMS started making 
a major change in the basic philosophy 
for APCs (Ambulatory Payment 
Classifications). The new approach 
is to move APCs closer to the type of 
bundling found in DRGs (Diagnosis 
Related Groups) as opposed to discrete 
fee schedule payments as found in the 

MPFS (Medicare Physician Fee Schedule). 
One of the areas affected the most by this 
new approach is interventional radiology, 
in which the radiology component is 
often being bundled into the surgical 
component.

For payment systems in which there 
is a high degree of bundling, there is 
sometimes a tendency not to charge for 
all the services and supplies because the 
payment will not be directly reduced. 
Auditors should take steps to make 
certain that everything is charged. Charge 
capture and reconciliation of charges is 
a major audit issue in general. With the 
movement toward greater bundling under 
APCs, auditors should redouble their 
efforts to make certain that all the charges 
are being captured and that the hospital’s 
chargemaster has been established to 
accommodate complete charge capture. 
Only with complete charge capture will 
CMS be able to correctly convert charges 
into costs and then develop appropriate 
APC and DRG weights. 
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