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Billing and Reimbursement

The MS-DRG 3-Day Payment Window—
The Saga Begins; Physician Supervision—
The Saga Continues; and Telemedicine 
Credentialing
By Duane C. Abbey, PhD, CFP

The MS-DRG 3-Day Payment 
Window—The saga begins

T he 3-Day Payment Window is 
progressing through a significant 

update cycle that will probably require 
several years of discussions and 
additional guidance. While there is a 
1-Day Payment Window for non-IPPS 
hospitals, most hospitals will contend 
with the full 3-day window. 

On June 25, 2010 with the passage of 
P.L. 111-192, the world changed for this 
payment window. Hospitals moved from 
a precise definition of outpatient services 
that were related1 to the hospital admission 
and entered a period in which relatedness 
is determined by the hospitals themselves. 
Thus the burden of proof shifted from 
a precise definition to the subjective 
judgment on the part of hospitals.

The 3-Day Payment Window is a peculiar 
feature of bundling for inpatient services. 
The basic concept is that outpatient 
services provided in hospital facilities, 
during the three days preceding an 
admission, must be considered for 
bundling into the inpatient billing. 
All diagnostic and related therapeutic 
services are to be bundled into the 
inpatient billing. Technically the part 
of the window that is on the date of the 
admission, but precedes the admission, is 
slightly different in that all services must 
be bundled, related or not.

The trigger for applying this rule is 
also unusual. Any outpatient services 
provided at the admitting hospital’s 
facilities are considered for bundling. The 

1 See, for instance, February 11, 1998 Federal Register, 
pages 6864-6868  (63 FR 6864)

actual statement is for entities that are 
wholly owned or wholly operated by the 
admitting hospital. While this certainly 
includes any provider-based clinics or 
facilities, the trigger goes beyond and 
includes facilities such as freestanding 
clinics2 that are owned and operated by 
the hospital.

The freestanding clinics raise some 
significant issues. These issues are not 
new, but they have not been previously 
addressed by CMS. At issue is the fact 
that a physician in the freestanding clinic 
may provide therapeutic services, but 
under the window these services are 
considered as being provided in a hospital 
facility setting so that the physician’s 
payment should be subjected to the 
site-of-service differential found in the 
Medicare physician fee schedule (MPFS).

This type of situation can be extended 
to a physician supervising subordinate 
staff to perform services for which the 

2 These are clinics that file only the 1500 professional 
claim form.  You may also see the phrase physician 
clinics.

physician will file a professional claim as if 
the physician had performed the service. 
However, the entire service would then be 
incident-to the services of the physician 
and the entire service would be subject to 
inclusion in the window, because physicians, 
in a facility setting, can only code and bill for 
what they personally perform.

Auditing and compliance staff with such 
freestanding operations should follow 
the developments in this area with 
great care. Anticipate that there will be 
several iterations of updated guidance to 
completely address these issues.3

Physician Supervision— 
The saga continues

A significant change in guidance started 
in 2008 relative to the CMS requirements 
regarding physician supervision on 
the campus of a hospital. While some 
of the changes simply address gaps in 
previous guidance (e.g., supervision of 
diagnostic tests), other requirements 

3 See the May 5, 2011 (76 FR 25960) and July 19, 2011 
(76 FR 42914) Federal Registers.

CMS has maintained that the guidance concerning 
physician supervision is not a change, but simply 

a clarification. From an auditing perspective this is 
significant because if the guidance being provided 
is just a clarification, CMS can go back in time to 

apply the guidance retroactively.
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appear significantly more stringent than 
in the past. 

Note that CMS, through various Federal 
Register entries,4 has maintained that 
the guidance concerning physician 
supervision is not a change, but simply a 
clarification. From an auditing perspective 
this is significant because if the guidance 
being provided is just a clarification, CMS 
can go back in time to apply the guidance 
retroactively.

The current guidance indicates that direct 
physician supervision is required for on-
campus therapeutic services just as has 
been the case with off-campus facilities. 
Arguably this same requirement applies 
to therapeutic services inside the hospital 
itself. Some services such as cardiac 
rehabilitation or pulmonary rehabilitation 
require that a physician provide the 
guidance. If appropriate, other services 
can be supervised by qualified non-
physician practitioners.

The physician or qualified practitioner 
must be immediately available but is not 
required to be on the campus. The precise 
definition of immediately available in 
terms of distance or time for response 
is not defined. Thus hospitals will be 
forced to establish their own policies 
and associated procedures to implement 
processes that address what is, at best, 
ambiguous guidance.

The latest discussion by CMS involves 
establishing a committee, most likely 
the APC Advisory Panel, to determine 
specific services that require various 
levels of supervision. This committee 
process may also provide more specific 

4 See July 18, 2011 (76 FR 42277), November 24, 
2010 (75 FR 71998), August 3, 2010 (75 FR 46306), 
November 20, 2009 (74 FR 60564), July 20, 2009 (74 
FR 35358), November 18, 2008 (73 FR 48702), and 
July 18, 2008 (73 FR 41518) Federal Registers.

guidance on exactly what constitutes 
physician supervision at least in certain 
specific instances.

Auditing staff should be careful to join 
compliance staff in developing the 
hospital’s procedures that will not only 
ensure proper physician supervision 
but will also provide for affirmative 
documentation that such supervision was 
provided. This whole issue will likely 
become an RAC issue as well.

Telemedicine credentialing 

Many hospitals use telemedicine services. 
These services are particularly popular 
with Critical Access Hospitals (CAHs) 
and other rural hospitals. Typically the 
CAH is the originating site (i.e., where 
the patient is located), and the hospital 
or entity that is providing telemedicine 
services is the distant site. Prior to the 
changes discussed below, the originating 

hospital was required to credential 
any physician or practitioner that was 
providing services from the distant site. 

The physicians and practitioners 
providing telemedicine services can be 
part of group of dozens of physicians 
any one of which might provide services. 
Thus the originating site hospital would 
be required to credential and privilege 
each of the physicians at the distant site.

CMS has recently updated the regulations 
in this area.5 The changes allow the 
originating CAH or rural hospital to 
establish a contract with the larger 
hospital or clinic to allow the remote 
hospitals to utilize the larger hospital’s 
credentialing and privileging process.

Note also that CMS has broadened the 
type of entity that is allowed to provide 
telemedicine services. The term distant-
site telemedicine entity is used and goes 
well beyond distant site hospitals. The 
Conditions of Participation (CoPs) for 
both originating site and distant site 
healthcare providers have been adjusted 
with this change.

Auditors should be careful to make 
certain that these required contractual 
relationships are properly in place 
for both the hospital providing the 
telemedicine services as well as 
the originating site hospitals using 
telemedicine services. NP
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5  See the May 5, 2011 Federal Register (76 FR 25550)
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He is a self~made man and worships his creator.”
 ~ John Bright




