
50  New Perspectives Association of Healthcare Internal Auditors June 2010

Supervision Requirements; MSP 
Mandatory Reporting; Consultation 
Codes; RACs and CAHs

Billing and Reimbursement

Supervision Requirements under 
the Provider-Based Rule

CMS issued the fi nal changes for the 
physician supervision requirements 
in the November 20, 2009 Federal 
Register. Auditors should read the 
lengthy preamble discussion with 
great care. CMS seems to liberalize 
the requirements by allowing the 
supervising physician or practitioner 
to be anywhere on the hospital campus 
including buildings that are not part of 
the hospital. Also, certain non-physician 
practitioners can meet the supervisory 
requirements.

However, CMS does not really further 
defi ne what is meant by direct supervision. 
Actually, CMS has moved the burden 
of proof for physician supervision to 
the hospital. Thus, hospital auditing 
personnel should work closely with 
compliance, coding, and billing personnel 
to establish appropriate policies and 
procedures in this area.

Consider the following two quotes from 
the November 20, 2009 Federal Register.

“Therefore, direct supervision means that 
the supervisory physician or non-physician 
practitioner must be present on the same 
campus and immediately available to furnish 
assistance and direction throughout the 
performance of the procedure.”1

“This means that the physician or non-
physician practitioner must be prepared to 
step in and perform the service, not just to 
respond to an emergency. This includes the 
ability to take over performance of a procedure 
and, as appropriate to both the supervisory 
physician or non-physician practitioner 

and the patient, to change a procedure or 
the course of treatment being provided to a 
particular patient.”2

From an auditing perspective, what kind 
of policies, procedures and associated 
documentation must be present in order 
to assure that the hospital is meeting 
the direct supervisory requirements? 
There is no easy answer to this question. 
Auditors must have metrics by which to 
measure and judge the appropriateness 
of the direct supervision requirement. 
Should a time metric be used (i.e., 
respond within two minutes) and/or a 
distance metric (i.e., within 100 yards)? 
Also, how can a hospital document that 
there was a qualifi ed physician or non-
physician practitioner available to provide 
supervision?

Mandatory Reporting for Medicare 
Secondary Payer Program

The Medicare Secondary Payer program 
has long been a diffi cult area for both 
Medicare as well as all healthcare providers 
treating Medicare benefi ciaries. At issue 
is the ability of a healthcare provider to 
identify when Medicare is not primary. 
Determining that Medicare is secondary 
may not be straightforward in certain cases.

In order to better address this situation, 
MMSEA (Medicare, Medicaid and SCHIP 
Extension Act) 2007 includes Section 111 
that requires insurance companies to 
report to a centralized database if they, 
the insurer, are the primary payer. Due 
to the language within this legislation, 
it appears that if a healthcare provider 
is self-insured to any extent and/or 
if the provider sometimes writes off 
accounts, then the mandatory reporting 
requirements may also apply to them.3

There is a very formal reporting process 
that requires registration and periodic 
reporting electronically. There are draconian 
fi nes of $1,000.00 per day per case. Thus, if 
the healthcare provider inadvertently does 
not report, then weeks and months may go 
by, accumulating signifi cant penalties.

Auditing personnel for healthcare 
providers that might possibly be included 
as what is termed responsible reporting 
parties or RREs, should be an alert that 
such reporting is being accomplished.4

Medicare and the Consultation 
Codes

The Medicare program has now 
dropped the use of the CPT consultation 
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codes for both hospital outpatient and 
physician professional billing. On the 
hospital outpatient side, these codes 
were discontinued for Medicare starting 
January 1, 2009, and now for physicians, 
starting January 1, 2010. While these 
codes are discontinued for Medicare, 
other private third-party payers will 
probably accept them for some time. 
Also, CMS will likely continue to develop 
the relative values within the Medicare 
Physician Fee Schedule (MPFS).

For hospitals on the outpatient side, 
specifically for Ambulatory Payment 
Classifications (APCs), discontinuing 
the use of the consultation codes is 
not a major issue. When, in the past, 
these codes were used, the mapping of 
resources utilized to the different E/M 
levels required adjusting the mappings. 
Probably the biggest challenge was 
distinguishing between new and 
established patients. The consultation 
codes did not distinguish new from 
established.

Dropping the use of the consultation 
codes on the physician side is much more 
difficult. For ambulatory care, a primary 
physician may request a consultation 
from a specialist. The specialist will 
still perform the same activities, but the 
specialist will generally code for a new 
patient visit unless the individual is 
already established with the specialist. 
However, for inpatient consultations, 

circumstances become much more 
complex. Assuming that the primary 
care physician is the attending physician, 
who then requests a consultation from a 
specialist, the specialist will most likely 
code and bill for initial hospital care. But 
then there could be two inpatient initial 
care codes billed on the same date of 
service, one for the attending and one for 
the specialist.

In order to circumvent this situation, 
CMS has developed a new modifier, 
namely the “-AI” modifier for ‘Principal 
physician of record’. This modifier is 
used by the attending physician, while 
the specialist performing a requested 
consultation will use the regular hospital 
visit code (initial and/or subsequent) 
without this modifier. Physicians, coding 
staff, and auditing staff will need to 
rethink the many different situations that 
arise with hospital care. For instance, 
how will this change affect hospitalists 
that provide services along with the 
attending physician and possibly other 
specialty physicians?

RACs and Critical Access Hospitals

The Medicare Recovery Audit Contractor 
program is a special program for the 
determination of overpayments and, 
theoretically, underpayments for fee-
for-service payment systems. CAHs are 
rural hospitals that must meet a number 
of special requirements. The biggest 
distinguishing factor for CAHs is that 
they are paid on a cost basis. Thus, 

speaking of the RACs and CAHs in the 
same sentence should be an oxymoron.  

However, CMS has indicated that the 
CAHs are also subject to the RACs.5 The 
question then becomes, what will the 
RACs investigate relative to CAHs? The 
full answer to this question is not known. 
Because CAHs are cost-based reimbursed, 
the main circumstances in which they 
might be overpaid occurs with medically 
unnecessary utilization.

For instance, with prospective payment 
system hospitals, providing observation 
care on an outpatient post-operative basis 
generates no additional reimbursement. 
Thus the RACs will not be particularly 
interested in the medical necessity for such 
services because there is no additional 
payment. However, for CAHs, keeping the 
patient in observation for one or two days 
after the surgery does generate increased 
utilization (i.e., costs), so that justifying 
medical necessity can be an issue.

Auditors involved with CAHs should be 
careful to follow developments in this area. 

It may take several years, but the RACs 
will eventually address the CAHs. NP
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4  See the CMS website: www.cms.hhs.gov/MandatoryInsRep/
5  See CMS Question & Answer with ID=9437, dated 11-25-2008.
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He who angers you conquers you.
~Elizabeth Kenny




