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Billing and Reimbursement

Physician Supervision and 3-Day  
Payment Window
By Duane C. Abbey, PhD, CFP

S tarting in 2008, the whole issue of 
physician supervision for hospital 

services began to take on a life of 
its own. A significant change is now 
underway and nearing a conclusion of 
sorts. For 2012 the changes are mainly in 
two areas:

• Establishment of a panel to establish 
supervision levels for various 
hospital services

• Expansion of the supervision 
requirements beyond those that are 
considered ‘incident-to’ physician 
services

There are some additional changes, such 
as establishing three levels of supervision 
for therapeutic (i.e., non-diagnostic) 
services, that, in name at least, are the 
same as those for diagnostic services. 
These are:

1. General supervision – The physician 
or qualified non-physician 
practitioner, is contactable for 
guidance.

2. Direct supervision – The physician is 
immediately available and capable of 
taking over the services.

a. On the therapeutic side, direct 
supervision does not require the 
physician to be on the campus of 
the hospital. 

b. On the diagnostic side, direct 
supervision requires the physician 
be in the facility.

3. Personal supervision – The physician 
is in the room where the service is 
being provided. 

CMS has indicated that hospitals will 
not be held accountable for meeting 
requirements for documentation of 
physician supervision for the years prior 
to 2009. Since January 1, 2009, hundreds 
of pages of discussion have been 

published in various Federal Registers.1 
Compliance and auditing personnel at 
hospitals face some real challenges in 
interpreting the CMS regulations in this 
area.

For 2012, CMS is expanding the APC 
Advisory Panel to include members, 
mainly for Critical Access Hospitals 
(CAHs) and small rural hospitals. 
The expanded advisory panel will 
recommend which services can be 
provided under general supervision 
versus the more restrictive direct 
supervision. Whether personal 
supervision will be an issue on the 
therapeutic side is yet to be determined. 

Currently, for general supervision, CMS 
has only addressed nonsurgical extended 
duration services such as infusions, 
injections and observation services. 
Chemotherapy and blood transfusions 
are not in this category. For nonsurgical 
extended duration services, only general 
supervision is required. 

Note, however, that a service (such 
as starting an IV) when a patient is 
in observation does require direct 
supervision. Once the patient is 
stable (after the IV start), only general 
supervision is required. The primary 
work of this panel will be to determine 
which minor surgical procedures require 
only general supervision.

The application of the supervision 
requirements generally arises from 
hospital services that are incident to 
those of a physician. This is a major 
benefit category that derives from the 
Social Security Act (SSA) found at 1861(s)
(2)(B). 

There are other benefit categories—or 
more accurately, services—that are paid 

1  For the most recent updates see the November 30, 
2011 and July 18, 2011 Federal Registers.

by Medicare. CMS is moving to extend 
the physician supervision requirements 
to other services.2 Fortunately, CMS is 
indicating that services such as physical 
therapy and occupational therapy, 
along with other services paid under 
fee schedules, are not subject to the 
supervisory requirements.3

I urge hospital compliance personnel to 
follow the developments with physician 
supervision requirements with great care. 
Operational audits should be conducted 
to determine whether appropriate 
physician supervision is in place and to 
determine if documentation mechanisms 
of supervision can withstand audits from 
the outside. 

In the next several years, a number 
of services may be moved from direct 
supervision to the general supervision 
category. However, hospitals must be 
certain to meet any requirements from 
2009 through the present. Only a few 
limited services are currently under the 
general supervision requirement.

3-Day Payment Window

The 3-Day Payment Window4 started 
receiving significant attention from CMS 
when there was a legislative change 
on June 25, 2010.5 This change elevated 
the requirement for hospitals to bundle 
charges for certain services up to the 
Social Security Act (SSA) level. The 
changed language is found at Section 
1886(a)(4). 

An admitting hospital is required to 
bundle diagnostic services and certain 
clinically related services that occur within 
the window, if the services are  provided at 

2  See November 30, 2011 Federal Register, 76 FR 74369.
3  See November 30, 2011 Federal Register, 76 FR 74369.
4  Also known as the DRG pre-admission window or 

the 72-hour rule.
5  See Section 102 of Public Law 111-192.
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a facility6 that is wholly owned or wholly 
operated by the hospital. All diagnostic 
services must be bundled into the inpatient 
charges and then the clinically related 
therapeutic serves are also bundled. There 
are two parts to the window:

• The three dates-of-service prior to the 
admission

• The hours on the date of admission 
that occur before the time of 
admission

The difference is that all services on the 
date of admission must be bundled. 
This required bundling can create some 
unfortunate situations in which a patient 
may be admitted late in the day and may 
have had totally unrelated therapeutic 

6  The latest terminology from CMS is using entity as 
opposed to facility. Be careful with the terminology 
because the same term may be used in different 
contexts.

services earlier in the day. However, in 
this circumstance, bundling must occur.

The trigger for the 3-Day Payment 
Window is that the admitting hospital 
must wholly own or wholly operate the 
facility providing the outpatient services. 
This not only includes provider-based 
facilities; also included are freestanding 
physician clinics that are owned (or 
operated) by the hospital. CMS, in the 
October 28, 2011 MPFS update Federal 
Register, addresses this freestanding 
physician clinic issue. 

A freestanding clinic files only a 1500 
claim form. The freestanding clinic’s 
billing system may be totally independent 
from the hospital billing system. 
However, CMS has indicated that the 
physician services at these clinics, if the 
window pertains, should be paid at the 
reduced facility rate as provided in the 
MPFS. However, there has been no way to 
alter the professional billing to affect the 
site-of-service differential.7 CMS has now 
developed the “-PD” modifier to address 
this payment reduction.

Note that the use of this new modifier 
does not go in effect until July 1, 2012. 
Note also that the hospital bears the 
responsibility for making certain that 
the clinic files their claims correctly. 
Additionally, the hospital will need 
to develop charges for the technical 

7  The site-of-service differential is generally invoked 
by the place of service (POS) indicating a facility as 
opposed to a physician office.

component of the clinic services. These 
charges must be included on the inpatient 
billing. Of course, if there are charges 
on the inpatient billing there must also 
be associated costs that go onto the cost 
report. A still further complicating factor 
is the physician global surgical package 
that bundles certain services that may still 
be in the 3-Day Payment Window.

Take a long, close look at these changes 
and additional requirements. Particularly 
if your hospital or hospital system owns 
or operates freestanding physician 
clinics, then carefully crafted operating 
procedures will need to be developed. NP
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and have, or will be doing x, y and z 
to achieve the necessary compliance.” 
The important thing is to let the Audit 
Committee and management know you 
are implementing a QAIP.

Until next issue, happy QAIPing! NP
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